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FAMILY VIOLENCE LEGISLATION REFORM BILL 2019 
Second Reading 

Resumed from 12 March. 
HON MICHAEL MISCHIN (North Metropolitan — Deputy Leader of the Opposition) [5.08 pm]: I rise as 
the lead speaker on behalf of the Liberal opposition on the Family Violence Legislation Reform Bill 2019. 
I indicate that we support the bill, albeit we have some questions about and issues with matters contained in it. By 
way of some background, because it has been a while since the bill was introduced, an earlier iteration of the bill was 
introduced into the Legislative Assembly on 27 November last year and was debated in that house on 10 March 
this year. Curiously, the greatest amount of time taken up in that debate was by government members, who occupied 
an hour and a half of the second reading debate, and that is not counting the minister in reply. Then there was the 
consideration in detail stage and it was passed on 10 March. Then, oddly enough, we had over a day of third reading 
contributions, and that time was occupied mainly by government members. The opposition spokesperson spoke 
for 15 minutes in the third reading debate, and the rest of something like two hours was occupied by government 
members—on a third reading debate! Yet, now in these final few hours of the Council’s time before we rise for 
the winter recess, this has become an “urgent” bill. It got on to the weekly bulletin for the first time on 31 March. 
It was number 2 on the list of priorities and after that this very urgent bill has drifted around at number 5, and we 
are now faced with it. 

A problem has been identified with the legislation, and I think there is a government amendment to address it. It 
is just as well that the government did take a little time to get around to it. There was also an intervening issue of 
a separate bill entitled the Family Violence Legislation Reform (COVID-19 Response) Bill 2020 introduced on 
31 March as an urgent bill under the temporary order that had been agreed in this place to manage that sort of 
emergency legislation. There was a truncated, abbreviated examination of the bill. It was introduced on 31 March 
and passed on 1 April and went to the Assembly to be dealt with. We were told that it was dealing with emergency 
matters—urgent elements that would assist in ameliorating or combating potential family violence when people 
were under a lockdown and in isolation as a result of COVID-19. We are now left with the balance of the bill, 
which contains substantial amendments to the Criminal Code, Evidence Act, Restraining Orders Act, Sentencing Act, 
Sentence Administration Act, Bail Act and the like. Although we are faced with the original bill, there is some 
complexity in it, because, of course, it has been severely whittled down as a result of the elements already dealt 
with in the COVID-19 bill, if I can call it that. 
I should again indicate my appreciation to the Attorney General’s staff for the work they have done, and in particular 
Ms Jessica Evans for the work she has done in preparing or at least being the initiator of preparation of two documents. 
One is a marked-up copy of the original 2019 bill indicating the parts that have already been passed by the COVID-19 
bill back in March and April so it is easier for members to know what is left that has to be dealt with. There is also 
a marked-up explanatory memorandum. I do not know whether physical paper copies of those have been made 
available, but they have certainly been circulated to me and other members electronically, and I know that one of 
the staff members from the minister’s office, I think Ms Morena Evans, was wandering around yesterday trying to 
make sure that all members of the opposition and the crossbench had hard copies of those two documents. They 
have been very useful in navigating our way through something that is particularly complicated, with a lot of 
amendments, many of which were the subject of a bill that has already been passed, and in trying to put it all together. 
We are also faced with supplementary notice paper 160, issue 4, which I think is the latest iteration, that proposes 
to remove clauses from the original bill passed by the COVID-19 bill and also to amend a schedule of the Bail Act 
to remedy a problem identified in the meanwhile. To put that in context, that is where we are beginning. I will 
speak about the bill in the prospective—as already having been amended, with those elements that have been 
passed taken out of it. If I refer to the bill, I hope members will understand that I am talking about the original 
2019 bill with, notionally, all those elements that have been passed removed from it. That bill introduces a package 
of amendments to some nine acts over half a dozen ministerial portfolios to address family violence. Dealing with 
each statute in turn might be the easiest way to address this. 
Firstly, I will turn to the Criminal Code. The notable innovation there is the proposed introduction of the new 
section 298 dealing with suffocation and strangulation, making it a crime to unlawfully impede another person’s 
normal breathing and/or blood circulation by blocking another person’s nose and/or mouth or applying some pressure 
on, or to, another person’s neck. Penalties are prescribed for that offence. There is a penalty of five years’ imprisonment 
if there is a conviction on indictment and seven years’ imprisonment in circumstances of aggravation that involve 
a family relationship. If convicted summarily, a person faces two years’ imprisonment and a $24 000 fine or 
three years’ imprisonment and a $36 000 fine if there are circumstances of aggravation. The offence is committed 
in circumstances of aggravation if the offender was in a family relationship with the victim, if there was a child present 
when the offence was committed, if the conduct breached a restraining order, or the victim was 60 years of age or 



Extract from Hansard 
[COUNCIL — Thursday, 25 June 2020] 

 p4327e-4376a 
Hon Michael Mischin; Hon Aaron Stonehouse; Hon Charles Smith; Hon Alison Xamon; Hon Jacqui Boydell; 

Hon Nick Goiran; Hon Robin Scott; Hon Sue Ellery; Chair 

 [2] 

older. It is nice to know that I have achieved that level in my life by which I am now a potential circumstance of 
aggravation should anyone choose to offend against me; it has taken a long time! 
The family relationship and the presence of a child elements of aggravation do not apply if the offender was a child 
at the time of the offence. Those are the only circumstances of aggravation. “Family relationship” picks up the 
meaning in section 4 of the Restraining Orders Act 1997, and that definition is being extended by an amendment 
to that act to include a relationship between two people by which one is the former spouse or de facto partner of 
the other person’s current spouse or de facto partner. That will need a little bit of explanation. I understand what 
it is driving at, but it seems to extend the family relationship idea quite a bit. 
We do not have a problem with any of the amendments, but if I might posit some questions at this stage, which, 
hopefully, will save time when we get into consideration of the bill in Committee of the Whole House. If they can 
be addressed, it will truncate the need to examine some of these matters in more detail in due course. For example, 
I asked why such an offence is needed. The offence of assault is present, and I can understand that assault may not 
cover all the circumstances, but there are other physical violence–type offences that at least overlap if not cover 
the field. Why, for example, can the gravity of things such as suffocation and strangulation not be dealt with by 
including them as aggravating circumstances and attracting higher penalties that way, rather than the prosecution 
charging a discrete offence with unique elements that may not be able to be easily proved beyond reasonable doubt? 
Furthermore, an alternative verdict or conviction is available to this offence, but it is only one of simple assault, 
as I understand it, contrary to section 313 of the Criminal Code, and I would like to know why some other potential 
alternative is not being made available. According to the second reading speech and the terms of the offence, lack 
of consent is not an element. I understand that Hon Aaron Stonehouse has some views on that. He has raised some 
very good points in the discussions that I have had with him behind the Chair. It also raises the question of what 
happens if there is some element of consent. I raise the possibility, for example, that in the course of playful conduct, 
someone approaches their partner while they are sleeping or snoring and blocks their nose to wake them up. Under 
the terms of this legislation, that would carry a penalty of seven years’ imprisonment. One might say that no-one 
would lay a charge for that, but that would be leaving it to the discretion of the prosecution. If there is a fallout in 
a relationship and bitterness is created, that is the very sort of incident that might be raised as something that had 
been done. We will get onto the persistent family offender offences down the track. That could potentially be the 
foundation for a charge. All this stuff seems very unreasonable and unlikely but, as was emphasised during the 
last Parliament by members of the then opposition, who are now in government, it is not satisfactory to frame 
offences so broadly that they embrace situations that ought not be the subject of criminal conduct and rely on the 
police or prosecution to decide whether action will be pursued. We have had that situation on a couple of occasions 
already in this place. One of them was the Criminal Law Amendment (Intimate Images) Bill 2018. It was pointed 
out, and entirely agreed to by the government, that a mother sending to a relative a photograph of her nude baby 
in the bath, who cannot consent to the sending of the photograph, would be an offence. It would be up to the police 
or someone to decide whether to charge, but if they did, the accused would have to establish a defence that is 
available under that legislation. 

For all the rhetoric in the past about how the law ought to be clear and ought not be left to the discretion of the 
prosecution or the police to decide whether to take action, that sort of circumstance is potentially being repeated 
in this bill. I was intrigued to note a recent report in Police News that described one of the first prosecutions under 
the intimate images legislation. The magistrate made adverse comment about the charging of a police officer under 
that legislation, saying that those circumstances were not what it was aimed at. Nevertheless, the officer had been 
charged. It was a rather peculiar set of circumstances but, plainly, the police had misguidedly charged one of 
their own over circumstances that were never intended to be prosecuted. I do not know whether, in due course, 
Hon Aaron Stonehouse might want to say some words about that sort of thing. I can go into detail, but I will not 
trouble members at the moment. It just goes to show that the framing of legislation in terms that are too broad, 
although it might have a worthy objective, in order to embrace undesirable conduct, can also focus attention on 
conduct that ought not be criminalised. 

The bill will introduce new section 300, “Persistent family violence”, into the Criminal Code, which will make it 
a crime to persistently engage in family violence, and the penalty is 14 years’ imprisonment if convicted on indictment 
or three years’ imprisonment and a $36 000 fine if convicted summarily. We are told that the purpose of introducing 
that offence is to facilitate prosecution of instances of family violence in cases in which victims may not be able 
to recall specifics of individual acts of violence. A person persistently engages in family violence if they commit 
an act of family violence against the same person on three or more occasions on different days over a period of up 
to 10 years. A person does an act of family violence if they do an act that would constitute a prescribed offence to 
a person with whom he or she is in a “designated family relationship” and the person is not a child at the time. 
A prescribed offence is any of a raft of offences of violence, stalking or threat offences under the Criminal Code, 
or an offence of breaching a family violence restraining order or a violence restraining order under section 61 of 
the Restraining Orders Act. We are looking at a range of conduct over a period of up to 10 years and, in the way 
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that the legislation is framed, there is not even a requirement to identify any of those acts with any specificity by 
way of identifying a date, time, place or circumstance. 

The designation of a family relationship includes any current or former marriage, de facto relationship or intimate 
personal relationship. An intimate personal relationship is an engagement to be married—betrothal—dating or 
even having a “romantic involvement” with each other, whatever that might mean. No doubt that can be explained. 
The new offence of persistent family violence specifically prohibits a court from requiring the provision of any 
particulars of the alleged acts of family violence. In light of what I mentioned about the strangulation offence, and 
I suspect that it will apply to a variety of other things that can fall within the ambit of indicia of family violence 
or, indeed, amount to family violence themselves, that casts the net very far and wide. It raises the question of how 
someone who has been charged with such an offence, and allegations have been made with no great specificity, 
ranging over a period of 10 years, is meant to be able to defend themselves, especially if the court, even apart from 
the interests of justice, which do not seem to be a factor, is prohibited from requiring the provision of any particulars 
of the alleged acts, notwithstanding the provisions of section 131 of the Criminal Procedure Act 2004, particularly 
in light of some of the proposed amendments to the Evidence Act 1906 to facilitate proof of allegations of family 
violence. Although it is said that these provisions adopt much of the framework of the existing section 321A of the 
code concerning persistent sexual conduct against a child, I would appreciate it if the minister could explain those 
elements in which it departs and whether even minor or technical breaches of family violence restraining orders and 
violence restraining orders would expose an accused to being convicted of being a persistent family violence offender. 

Clause 12 of the bill will introduce new section 740C to the Criminal Code, which requires a review of the 
amendments at the expiration of three years from the commencement of their operation. However, it does not provide 
in its current terms any cyclical or subsequent review to determine whether they are operating effectively or 
whether unjust or undesirable consequences are being experienced because of the new provisions and the expanded 
definitions and evidentiary provisions. 

I turn now to the Sentencing Act 1995 and the Sentence Administration Act 2003. The major change is that the 
amendments will empower a court to declare a person a “serial family violence offender”. We are told that that is 
a first in Australia. A person will be able to be declared a serial family violence offender if the person has committed 
at least three prescribed offences or at least two prescribed indictable-only offences within a 10-year period, unless 
the court considers that exceptional circumstances exist. Those offences can be against a single partner or multiple 
or successive partners. That is new section 124E. Questions that arise concern the 10-year period and the gravity 
of the sort of offences that might render someone liable to be declared a serious family violence offender. Three minor 
offences might include three breaches of family violence restraining orders or violence restraining orders, but may 
not, for example, in commonsense terms, amount to a series as ordinarily understood. Nevertheless, three sporadic 
breaches over a 10-year period might make someone liable to be classified a serial family violence offender, with 
all the consequences that flow from that. Furthermore, the declaration appears to last indefinitely, although it can 
be cancelled after 10 years, on application, but that is a significant stigma to have to carry and I hope that it would 
be only for those cases in which a person is a positive danger to the community. 
Regarding the assessment of the risk process under proposed section 124E(4)(a), I would like the minister to 
explain the level of satisfaction that is required for a judge to be satisfied there. Is it the high degree of satisfaction 
that is akin to that in the High Risk Offenders Bill, or is it something lower than that? 
Clause 37 will introduce section 151 into the Sentencing Act, which requires a review of the amendments at the 
expiration of three years after the commencement of their operation, but, again, in the way it is framed, there is no 
cyclical review or subsequent review of the operation of the provisions. The declaration will have the effect that 
upon arrest for a future family violence offence, the declared offender will be subject to various presumptions, 
including against bail. I have to wonder why that is not the case for other persistent violent offenders more 
generally rather than those within a family setting. 
Under clause 54 of the bill, which will amend section 38 of the Bail Act 1982, the most significant change to that 
act is perhaps prohibiting the alleged victim being a surety for an alleged perpetrator if there is a current restraining 
order between the person and the accused, or the person is in a family relationship with the accused and was 
a victim of an offence for which the accused has been convicted within the last 10 years. However, the surety 
approval officer cannot ask an applicant any questions that relate to that question, but must rely on other information 
that is “reasonably available” from the details of the offence, records or similar sources of information. The question 
arises of why the surety approval officer cannot inquire directly whether it includes hearsay being provided by the 
investigating officer from the offence, and what is the effect if such a surety is approved but is not, as it turns out 
subsequently, qualified to be approved as a surety because of those strictures. 
Under new section 40(3), to be inserted by clause 55, if a surety approval officer rejects the applicant who is 
seeking to go surety, he or she must inform the applicant and the accused of the reasons, but is specifically prohibited 
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from informing them if it would disclose his or her having done so because of the operation of that prohibition 
about the family relationship and being a victim, and question why that is the case. 
This bill will amend the Restraining Orders Act 1997. It is said that the amendments are proposed to make it easier 
and less traumatic for victims to obtain family violence restraining orders. The most significant amendment, it seems 
to me, apart from enhancing closed-circuit television and other mechanisms to protect applicants from confronting 
alleged perpetrators, is clause 92, which will introduce part 5A and in the process formalises, in new section 49D, 
the so-called shuttle conferencing procedures that have been informally practised by some Magistrates Courts in 
those sorts of applications. The conference can be convened by a registrar either on their own initiative or at the 
request of a court, and the purpose of the conference is to enable the resolution of proceedings, including the making 
of orders without the need for the parties to be together. Parties who are kept apart can be represented by legal 
practitioners and have support persons present. Agreements reached can be the subject of orders to give them effect. 
One of the things that was attempted by the last government was to recognise the dynamics of family relationships 
and their break-ups and to encourage people to come to conduct agreements, whereby they might agree to disagree 
on the factual basis for applications for family violence restraining orders, but nevertheless allow them to agree to 
stay out of each other’s way, and those agreements would have the same effect as an order of the court. I would 
be interested to know how those are operating. 
Clause 107 will insert section 135 into the Police Act 1892,  the effect of which is to require police officers and 
staff, including counter staff, to make a record of every allegation of family violence that is revealed to them. It is 
intended to ensure that there is a formal record of that complaint or allegation, whether or not there is an investigation 
into the incident that is mentioned and whether it is by an alleged victim or by someone else “with the apparent 
consent of the victim”. It is postulated that policies or guidelines will be prepared, compliance with which will be 
satisfaction of that obligation. Perhaps the minister can explain just how that is to occur, what level of complaint 
will be worthy of recording and what is the purpose of recording it. If no investigation is likely to take place or is 
intended, how will the information be recorded and collated, and what is intended to be drawn from it? It is all 
very well to collect this sort of thing if someone comes along and intimates that they have been victims of family 
violence or that they have witnessed it or suspect it, but unless something is done with the information that is 
productive, it goes nowhere. 

The Road Traffic (Administration) Act 2008 will be amended. Essentially, it relates to the identification of persons 
responsible for a variety of traffic-type offences and infringements, and the presumption that applies in respect of 
infringement notices containing photographic evidence. The idea is that alleged victims of family violence can be 
protected from the risk of being subjected to family violence by the operation of current statutory requirements 
that a person apparently responsible for driving or being in control of a motor vehicle identify the actual driver at 
an incident if, in fact, the person who is notionally responsible for the vehicle or suspected was not the driver or 
person in charge. That is to be done by providing a statutory declaration accompanied by some sort of evidentiary 
document, saying that the person was not the driver at the time of the incident—the material time—and that the 
person fears family violence in some fashion. That is sufficient to relieve them of the obligation under law that 
applies to everyone else. Two issues arise for which we would like some clarification. First, if such a statutory 
declaration is good enough to relieve someone of an obligation under the law on the basis that they claim to be the 
victims of, or to be at risk of, family violence, surely in the spirit of identifying and eradicating family violence, it 
would lead to an investigation. After all, there will be a statutory declaration saying, “If I reveal who was driving 
my vehicle at the time, I’m afraid there will be consequences for me.” Yet, on the basis of that statutory declaration, 
it may relieve the person of the obligation of having to identify the true controller of the vehicle, but that is it. No 
investigation flows from it. That seems surprising. After all, it is more than simply just recording a complaint at 
the counter when someone comes in. This is when a statutory declaration is relieving someone from a legal obligation, 
but at the same time is leading nowhere into an investigation, and, indeed, as I recall, the bill specifically relieves 
the police of any obligation to investigate such a complaint.  
I would also like to know what systems or protocols are intended to be put in place to protect against fraud and 
attempts to pervert the course of justice in those sorts of cases. The manner of driving offences needs to be clarified—
which ones can be compromised in that fashion? What will be the consequence for those who are seeking, for 
example, compensation for motor vehicle accidents and other motor vehicle–type offending if it is not possible to 
identify the driver of the vehicle at the time? If driving safely and in accordance with the laws is important, who 
will be held to account for those sorts of offences? 
I move now to the Evidence Act, which really is the last major field. Clause 117 of the bill will introduce a series 
of amendments to the Evidence Act that are intended to — 

… make it easier for evidence, including expert evidence, of family violence to be introduced in a criminal 
proceeding when relevant to issues before the court, including but not limited to, where self-defence 
against family violence is at issue. 
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That comes from the explanatory memorandum. However, the idea seems to go beyond facilitating the admission 
of evidence that may be relevant to the issues in a case and be aimed at creating a potentially dangerous distortion 
of the criminal justice system to make it easier for those who allege family violence to escape the consequences 
of what otherwise might be offending behaviour. I accept that there is a fine balance to be struck, but we need 
some assurance that the balance is being struck in the right way. Making it easier to convict people who are accused 
of an offence is, again, a noble cause if they are guilty of that offence; however, the old saying is that it is better 
for a dozen guilty people to go free than for one innocent person to be convicted of an offence. I hope that there is 
a sufficient check and balance to ensure that that mischief does not occur. 
The bill sets up procedures under which judges will be obliged to make directions that are asked for. Directions 
will be made not on the basis of whether the judge considers that they ought to be made, having regard to the issues 
in the case, but simply at the request of one or other of the parties, and they will be able to make them not only 
once, but at any time—it could be several times. As juries are unaccustomed to the manner in which courts work, 
to have a judge emphasise over and over matters that are favourable to one party or the other, quite apart from the 
presumption of innocence—we will leave that to one side—can give a bias to the conduct of those proceedings. 
A jury may very well think, “This judge is trying to tell me something”, and pick up the message that they are 
required to convict or acquit, as the case may be. Of course, there is undoubted merit in ensuring that relevant 
evidence is admitted and understood, and if that takes some explaining or repeating, so be it, but that should be at the 
judgement of the presiding officer and not as a mechanical process at the request of one party or another. Currently, 
as a matter of process, as a matter of law, a judge is required to give a direction that is tailored to the issues at the 
trial and to do so in a way that will assist the tribunal of fact, which is the jury, to make their decision. But this 
goes further than that. This does not simply say that certain evidence is admissible and that these are the sorts of 
things the jury could talk about and ought to be understood; there is a mechanical process involved that if there is 
a request, it must be done. That is dangerous. If the effect of it is intended to tip the scales in favour of one party or 
the other—either an alleged accused or an alleged victim—that is not a justice system that is balanced. Currently, 
judges are obliged to give directions as may be necessary; these provisions go further. 
Proposed section 39D(2), which is inserted by clause 117, requires a judge to give a direction as requested unless 
there are good reasons for not doing so. They are not to give a direction if there is a good reason for doing so; they 
will have to give the direction unless they can dredge up some kind of reason for not doing so. The presumption 
is in favour of giving directions unless an exception can be found, rather than giving directions that will actually assist 
a jury to determine the issues before them in a proper manner. Normally, a judge ought to assess the appropriateness 
of a direction and tailor it to the issues of trial and to be of assistance, not give a direction that will favour either 
the prosecution or the defence or a particular witness. It reverses the onus of establishing relevance and materiality, 
and that is dangerous. I am fully in support of doing justice, but I am also concerned that the desire to ensure justice 
can be pursued in a way that will create injustices, particularly as proposed section 39A proceeds on the basis that 
in proceedings for any offence, if family violence is relevant to a fact in issue—it is not necessarily one of the 
matters in issue—evidence of it is admissible, which opens the door to directions intended to favour a person 
claiming to be a victim of such violence. In appropriate cases, of course, that should be the case, but to have blanket 
one-size-fits-all requirements in this regard is very perilous indeed. Again, there is a review clause, but that clause 
provides only for a single review after three years and not rolling reviews. 

The pursuit of protection for people who are the victims of family violence is a worthy one—it is necessary and 
is wholeheartedly supported by the Liberal opposition and me. However, we must always be vigilant that we 
are not creating the possibility that injustices will be done. The provisions that are being contemplated by this bill 
are very wideranging. If people are wrongly accused or wrongly proceeded against by way of restraining orders 
and the like, they can have their lives blighted or destroyed. Very few members of this place would not have 
received a complaint at least once a year from a constituent about how the restraining orders system is flawed, 
that they are the subject of repeated applications by vindictive or mendacious applicants, that they are being 
worn down financially and emotionally and that magistrates keep dismissing applications but then they have 
another one brought against them and so on and so forth. Another thing I would be interested to know is the extent 
to which the government is looking at ensuring that the restraining order regime is being properly used and is not 
being abused. I grant entirely that one hears only one side of the story when that happens, and just as many people 
complain to me that they are trying to get a restraining order against someone and cannot for one reason or another. 
I entirely accept that the procedures need to be refined as much as possible, but we should always be vigilant that 
these sorts of things are not being carried to the extreme and that the balance against what is right is being tipped 
the wrong way. 

I again indicate our support for the bill. I have raised a number of issues that I hope the Leader of the House might 
be able to address at least in general terms. We will get down to some of the specifics of some of the provisions. 
Otherwise, we support the bill and look forward to its passage in due course. 
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HON AARON STONEHOUSE (South Metropolitan) [5.49 pm]: I rise to talk about the Family Violence 
Legislation Reform Bill 2019. Some members may have seen my media release or comments in the press over the 
last 24 hours, which was lighthearted and funny stuff, but I assure members that what I am talking about is very 
serious and it is something that we should all consider carefully before we proceed with creating a new criminal 
offence to which there will be very little in the way of any kind of defence or exculpatory circumstance. Specifically, 
I am talking about clause 6, proposed section 298, which creates a new criminal offence for suffocation and 
strangulation. When I first looked at this bill, my first thought was about whether it is entirely necessary to create 
a new criminal offence for something like this, considering that it is already covered by the Western Australian 
Criminal Code in section 304, which deals with omissions and acts causing bodily harm or danger. That provision 
seems adequate to deal with the serious offence of choking. I will refer to suffocation and strangulation generally 
as choking from here on in. 

The Criminal Code already deals with choking as various types of assault or bodily harm and perhaps even attempted 
murder. I believe that there is already a criminal offence in Western Australia for acts that disable or render somebody 
incapable of resistance, with the intention to commit a subsequent crime. It seems that our Criminal Code already 
deals with this matter and that this bill is merely an attempt to, perhaps more specifically and in more defined terms, 
codify something that is already criminalised and well understood to be criminalised. Although it is unnecessary 
to create a new criminal offence for something that is already illegal, it certainly does not do any harm and therefore 
I do not take issue with the bill on that basis. 

My concern deals with the lack of consent as an element of the new choking offence. It is noted that the government 
has not done anything underhanded. It has been very honest about its intention to not include consent as an element. 
It was referred to in the second reading speech and it is very clear in the explanatory memorandum. There can be 
no confusion about the lack of consent as an element, but it stands out as a little strange to me when we look at the 
way other states and territories have dealt with creating a criminal offence for choking. Efforts have included 
consent as an element. For example, I refer members to section 37 in part 3, division 6 of the Crimes Act 1900 of 
New South Wales, which is headed, “Choking, suffocation and strangulation”. Consent is certainly an element in 
that provision for at least one of the offences for choking. Members may take interest in the fact that New South 
Wales has a much more comprehensive suite of offences that deal with choking. Section 37(1A) states — 

A person is guilty of an offence if the person intentionally chokes, suffocates or strangles another person 
without the other person’s consent. 

In this case, New South Wales has dealt with consent as an element of the offence and the maximum penalty is 
five years’ imprisonment. The offence that we are contemplating will have a maximum penalty of five years’ 
imprisonment or, if done in aggravating circumstances, the maximum penalty is seven years’ imprisonment. At 
first glance, it may seem that what the government is proposing is a more severe penalty for dealing with choking. 
But, if members read on in the New South Wales criminal code, section 37(1) states — 

(1) A person is guilty of an offence if the person — 

(a) intentionally chokes, suffocates or strangles another person so as to render the other person 
unconscious, insensible or incapable of resistance, and 

(b) is reckless as to rendering the other person unconscious, insensible or incapable of resistance. 

The maximum penalty for that offence is 10 years’ imprisonment. New South Wales has a more serious offence 
for dealing with what is a very serious matter, which is to choke somebody until they are rendered unconscious 
or incapable of offering any resistance. The New South Wales criminal code has a third offence for choking. 
Section 37(2) states — 

(2) A person is guilty of an offence if the person — 

(a) chokes, suffocates or strangles another person so as to render the other person unconscious, 
insensible or incapable of resistance, and 

(b) does so with the intention of enabling himself or herself to commit, or assisting any other person 
to commit, another indictable offence. 

The maximum penalty is 25 years’ imprisonment. The New South Wales criminal code, which is the Crimes Act 1990, 
has a suite of offences. It has three levels for the graduating severity of the crime being committed from five years’ 
imprisonment for the kind of offence that it thinks that people might be able to consent to, which members might 
consider to be, perhaps, rough, but otherwise not so severe choking; up to choking, which renders somebody 
unconscious, which carries a penalty of 10 years’ imprisonment, which is more severe than what the government is 
offering with five years or seven years’ imprisonment in aggravated circumstances; all the way up to the kind of 
choking that would be carried out to enable somebody to commit a subsequent crime. Members can imagine the 
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kinds of crimes that somebody may commit, or may intend to commit, if they are choking their victim to the point 
that they lose consciousness. That carries a penalty of 25 years’ imprisonment. 

On the one hand, if this bill is passed, Western Australia will have a penalty for choking of five years’ imprisonment, 
or seven years’ imprisonment in aggravating circumstances, whereas New South Wales has a penalty of up to 
25 years’ imprisonment. If we are thinking about the most severe cases of domestic abuse in which an aggressor 
or abuser is choking their victim to the point that they lose consciousness with the intention to commit a subsequent 
crime, I would much rather have that more severe penalty. Members should not be confused and think that I am 
somehow a bleeding heart when it comes to violent crime—absolutely not; it is quite the opposite. Anybody who 
commits a violent crime in this state should absolutely face the full force of the law. They should face severe penalties. 
I can think of nothing more terrifying than to be a victim in that circumstance, who is losing consciousness to their 
abuser and has absolutely no idea what they are going to do to them once they are unconscious. A victim in that 
circumstance is completely at their mercy. It is a terrifying prospect, and it does not just have to be in a domestic 
violence scenario. It could be in a confrontation with somebody on the street. The idea of someone losing 
consciousness to their attacker is a terrifying prospect; the victim would be completely at their attacker’s mercy 
and the attacker could do anything they like. I would absolutely love to see a severe penalty for the type of choking 
that renders somebody unconscious with the intention to commit a subsequent crime. Unfortunately, the government 
has not provided for that in this instance. I believe that there are criminal offences already in our Criminal Code 
that deal with that circumstance, but it seems that the government has missed an opportunity to have something 
comprehensive, such as the suite of offences that New South Wales has. We have missed an opportunity. 

As I opened with, we have missed an opportunity to address the issue of consent in these cases. The reason that 
consent is an issue and why the government has got it wrong is because of the way it has defined “choking, suffocation 
and strangulation”. It has set too low a bar. It is all well and good to talk about violent confrontations and violent 
domestic abuse scenarios in which someone is a victim of choking, but the government has set the bar far lower 
than that. It defines “suffocation” and “strangulation” in proposed section 298, which states — 

A person commits a crime if the person unlawfully impedes another person’s normal breathing, blood 
circulation, or both … 

That can be done by — 

(a) blocking (completely or partially) another person’s nose, mouth, or both; or 

(b) applying pressure on, or to, another person’s neck. 

I note here that there is no description of it being done in a violent scenario and the amount of pressure or force 
applied. It is merely “impeding the normal breathing or blood circulation”. The lightest amount of pressure to the 
neck will impede normal blood flow. It does not need to be to the point at which somebody loses consciousness, 
becomes light-headed or begins to experience pain or discomfort. Any pressure to the neck will impede—if applied 
to the side of the neck where the arteries are—the regular flow of blood. It does not need to be violent or forceful 
for it to be captured by the offence described by the government, and that is the problem. If we talk about the types 
of choking that people may engage in consensually, generally speaking, we are not talking about something that 
is violent. It may be misconstrued as violent. Of course, some people may engage in things that may be violent to 
the outside observer and perhaps the violence is part of the reason that they engage in that type of consensual act. 
My concern is that we are setting the bar here incredibly low. This point has been addressed by the government in 
response to a media release that I put out yesterday. An article in the online newspaper OUTinPerth, which is an 
LGBTIQ newspaper, has a response from Minister Simone McGurk to the concerns that I raised in my press 
release. The article quotes the minister and states — 

“It is possible that truly consensual sexual activity such as strangulation or suffocation could already be 
prosecuted under section 304 of the Criminal Code, which does not require lack of consent to make the 
act of endangering life, health or safety unlawful. 

That is true. However, section 304 of the Criminal Code, which I read out earlier, deals with bodily harm. It defines 
bodily harm as an act or omission that results in bodily harm. I think members will find that the bar to establish bodily 
harm is a far higher bar to clear. It involves a much more violent act than applying light pressure to a person’s 
neck that may be done consensually. It may also include an act that endangers the life, health or safety of a person. 
Section 304, which the minister has said may capture consensual choking, has a much higher bar for the types of 
acts that would be included in the definition of bodily harm. The new offence that is proposed to be created in this 
bill sets that bar much lower. 
To continue with that article, the minister goes on to say — 

There is no evidence to suggest that truly consensual acts of suffocation and strangulation, or other truly 
consensual private sexual acts, are currently being prosecuted under the Code.” 
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That is precisely my point. Bodily harm sets a higher threshold for the type of harm that the supposed victim may 
suffer in this case, whereas the proposed new offence sets a very low bar. Bodily harm does not need to be proved 
in that case. It is not an element. It is merely that the regular flow of blood is impeded in some way. 
The article goes on to quote the minister — 

“In practice, whether or not such conduct is prosecuted would depend initially upon whether a complaint 
is made to Police. A complaint is unlikely to arise where the sexual activity is truly consensual. However, 
in the event a complaint is made, a decision will be made by investigating Police as to whether to lay 
a charge and by prosecutors as to whether prosecution is in the public interest.” 

The minister is referring to the public interest test that is applied by the police and the DPP before they prosecute an 
offence. It is true that a public interest test is applied. I can tell members that I have absolutely zero trust in that public 
interest test right now. I would not rely on a public interest test to save my life, let alone my liberty, and neither should 
anybody else. That is evidenced by the public interest tests that have been applied in all jurisdictions across Australia. 
It is evident from the response of the police in Victoria and New South Wales to people who have not followed the 
COVID-19 restrictions as closely as they should that the police do not always apply the public interest test properly. 
We can see from those incidents of the police gate-crashing funerals or charging people for having a kebab in a park 
that it is not always good enough to rely on a public interest test when it comes to these types of things. 
I want to give members a recent example in Western Australia of how the public interest test has failed to protect 
people from ridiculous prosecutions. Hon Michael Mischin made reference to this case in his second reading 
contribution. I would like to read this out to members so that they have the details. I refer to an article in Police News 
of June 2020. The article is by Richard Yates and is titled “WA’s first criminal trial for revenge porn laws”. In that 
article, Mr Yates describes the case that he took on of Detective Senior Constable Christine Frey, who found 
herself facing charges for contravention of section 221BD(2) of the Criminal Code. That is, of course, the intimate 
images offence that was passed by this Parliament some months ago. The article states — 

On May 7, 2019, Christine and colleagues from the Kimberley Joint Response Team had travelled to 
Derby to conduct some child abuse investigations. 
On the sidelines of interviewing a child witness, Christine unlocked her phone, opened a game installed 
on the phone and handed her phone to the witness to play the game to pass the time. 
Unknown to Christine, the child closed the game, opened the image gallery on the phone and came across 
a photograph of a bare chested female acquaintance of Christine. The child asked Christine about the photo. 
Understandably shocked, Christine took back possession of her phone and immediately reported the incident 
to her colleague that was with her. That night at dinner with all four members of the team on the work 
trip, Christine briefed them about the incident, momentarily flashed the image on her phone to them and 
sought their counsel about reporting the incident. 
It was that act of showing her four colleagues the image in that debrief that was said to have been a criminal act. 

We have what I think is a rather innocent scenario, in which a police officer in the course of her duties has accidentally 
and inadvertently exposed an image. That in itself may not have been unlawful, but in a debrief, and when seeking 
counsel from her colleagues about how she should report the incident, she had to show them the image, albeit 
briefly, and that was deemed to be a breach of the intimate images legislation. 

Hon Michael Mischin interjected. 

Hon AARON STONEHOUSE: Yes, and I will get to that in a moment. 

The article goes on to say — 

Seven months after Christine first saw me, — 

This is speaking from the perspective of Mr Yates, who was her solicitor — 

I sat the Broome Magistrates Court’s bar table with Christine and our barrister Linda Black, as we listened 
to Magistrate Elizabeth Langdon acquit Christine of the charge, award defence costs of $15,000, and 
in comments widely published in the media at the time, described the circumstances of the case as 
“very different” to the type of behaviour the government was trying to stamp out by the new revenge 
porn laws. 

During the debate on the intimate images bill, the government assured us that a public interest test would be applied 
by the police and the prosecution; therefore, we had nothing to fear about vexatious, inane or erroneous charges 
being brought against otherwise innocent and well-meaning people. The government said that we should not worry 
about fixing the bill to ensure that unintended consequences would not arise; the public interest test would take 
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care of things. We have now had a case in Western Australia under that bill—for which the same argument was 
made by the government—in which the public interest test was obviously not applied properly by the prosecution. 
Any reasonable person would agree that in the circumstances of that case, the intimate images offence was not created 
to deal with that type of scenario. That was an unintended consequence, and thank goodness the magistrate in that 
case had the sense to recognise that. I think that magistrate made an excellent ruling, and luckily justice prevailed 
in that case. However, that poor Detective Senior Constable Frey had to go through that entire ordeal in the first 
place is a travesty; it was completely unnecessary. 

My fear is that similar types of things may happen under this bill. When we had the debate on the intimate images 
bill, I agreed with the government. I took the government’s side. I said that the public interest test should do the 
trick. At that time, I perhaps was not as sceptical as I should have been. I did not vote in favour of an amendment 
that would have included an exculpatory circumstance that would have prevented a scenario such as this from arising. 
I fear that similar things will play out in the courts if consent is not an element of this new choking offence. We 
may say, “Okay. Is it necessary to carve out consent as a factor? It sounds pretty niche or weird.” 

I want to read from an item in “Inside Cover” in today’s The West Australian. Ben O’Shea writes — 

“At least 25 per cent of the BDSM community (would engage in consensual strangulation or suffocation 
regularly) or 10 per cent of all WA couples, and it’s probably much more common than that,” internationally 
renowned sexologist Amanda Lambros told Inside Cover. 

Although people may think of this as a funny, obscure or niche topic, there are people out there who are engaging 
in some kind of consensual choking. With the passage of this bill, if left unamended, we will criminalise that act. 
That is concerning to me because it represents, I think, an intrusion of the government back into the bedroom of 
Western Australians. That is a place we really do not want to be involved in and legislating for. It is an awkward, 
uncomfortable space and it is a massive invasion of people’s privacy. It is a little strange that the government is so 
insensitive to these concerns. This is the same supposedly progressive government that went to great effort to expunge 
historical homosexual convictions. That kind of effort normally comes from the sentiment that what people do in 
the privacy of their homes is not really the government’s business, and I agree with that sentiment. It is one that 
I hold too, and that is why I have prepared some amendments that will address the concern that I have identified. 
I find it very strange that a progressive government that apparently demonstrated the view of not wanting to intrude 
into people’s personal lives and the privacy of their own bedrooms would be so insensitive to and ignorant of the 
very clear and unintended consequences that would arise by passing the bill as it is. Some people will write-off 
that hypothetical scenario as being weird. I really do not think that it is. It is not too hard to imagine a scenario in 
which a couple is engaged in consensual choking. It does not need to be violent or extreme. We are not talking 
about leather, chains and whips, but about some kind of consensual choking. One of those people may become 
aggrieved and make a vexatious complaint to the police. There is always that risk. It may be a small risk but it 
does happen from time to time. If the accused person told the police that their partner—he or she—had choked 
them and showed the bruises and marks on their neck to prove it, it would not matter if the accused person in that 
instance could prove that it was consensual. The accused might be able to show the police messages, other 
communication and any other evidence needed to prove that the act was consensual, but that would not matter 
because it would still be a criminal offence. Sure, maybe the police would exercise their public interest discretion 
in the right way but I am not so sure that they would. Evidence shows that they do not always do that. We will be 
criminalising an act that is otherwise consensual and when there is no victim in those types of cases. That is not 
the right thing to do in that case and I do not think it is prudent or advisable to rely on the police to exercise their 
discretion about which cases they prosecute and which they do not when we have made a blanket decision to outlaw 
all of it. That is a very dangerous path to go down. 
I would prefer us to adopt a model like the one in New South Wales. Its model is the right way forward for us. As 
I said, New South Wales has less severe penalties for choking when the people had consented to it but much more 
severe penalties for those cases in which a person has been rendered unconscious or when the act cannot be 
consented to and was carried out with the intention of committing a crime. That is what I would like to see here. I do 
not want to in any way provide cover for domestic abusers. I would like to see them locked up for up to 25 years 
if they choke someone with the intention of committing a subsequent crime. Unfortunately, the government has 
not done that for us. The next best thing I can do is prepare an amendment that creates a circumstance in which 
someone is not criminally responsible if consent is given. I have amendments on the supplementary notice paper 
to that effect and we will have an opportunity to look at those when we go into the Committee of the Whole House. 
HON CHARLES SMITH (East Metropolitan) [6.14 pm]: I rise briefly this evening to say a few short remarks 
about the Family Violence Legislation Reform Bill 2019. What I have to say comes from my own meandering 
experience working in this field. Sadly, family violence is not a unique problem. It pervades throughout society. It 
does not care about a person’s class, race or ethnicity and it is especially problematic within Aboriginal communities. 
Domestic violence destroys communities. It is that significant. I support this bill and believe that it has a raft of 
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welcome changes, but I want to speak very briefly about the new clause on strangulation. The bill will add new 
section 298 to the Criminal Code to provide a specific offence for strangulation and suffocation. I think that is 
a very welcome addition to the criminal battle against persistent domestic violence perpetrators. The only question 
I have around this proposed new section is that I am curious about how it would operate in practice. As members 
would probably know by now, strangulation is not always an attempt to kill someone. In domestic violence, it is 
a way to harm or install fear in or control the victim. That is what strangulation and suffocation is all about. I am 
curious to know how this section would work in practice in the criminal justice system. 
I am very supportive of the bill and its intention to streamline the criminal justice system and how we protect 
victims in the court process. One of the very hardest things to do, in my former professional career, was to obtain 
a victim statement. That could sometimes take years of building up trust between a police officer and the repeat 
victim before she was comfortable with providing a statement. The very hardest job was getting her to court to 
face the abuser in person and to give evidence, so I welcome the changes detailed in this bill. Hopefully, it will 
make that process somewhat easier. 
The declaration of serial family violence offenders is a great idea. How that declaration will decrease the incidence 
of family violence is another matter, but the intention is good. Members know my stance on crime and sentencing. 
In my experience, the only real way to stop family violence is to detain the persistent long-term offender, remove 
him from the community and put him in jail. That is all we can do. He will never, ever change his ways, in my 
experience. I have said before in this house that we have to provide more women’s refuges. There simply are not 
enough of them. When a person devises a plan to escape the relationship, that person needs somewhere to go, and 
there simply are not enough spaces currently in Perth. I will conclude there. I do not want to labour on domestic 
violence because people know my views. I support the bill and I would like more robust sentencing in the future. 
HON ALISON XAMON (North Metropolitan) [6.18 pm]: I rise on behalf of the Greens as the lead speaker on 
the Family Violence Legislation Reform Bill 2019. The Greens welcome many of the provisions in the bill. This 
issue is very important to me. We know that family and domestic violence has an enormous impact on individuals, 
families and our community. I have spoken previously about the impact family and domestic violence can have 
by putting people at risk of becoming homeless. I have also spoken about the intersection of domestic violence 
and poor physical and mental health as well as child protection and poverty. It is all-pervasive and at the core of 
many of society’s ills. Unfortunately, we know that despite the many efforts to date at all levels of government, family 
and domestic violence still occurs at crisis levels and significant gaps still remain in support services. We know 
that domestic violence disproportionately impacts one in three women and also one in two Aboriginal women. The 
national community attitudes towards violence against women survey found that one in three Australians still believe 
that a woman is responsible when she is subject to family and domestic violence. I have to say that those sorts of 
figures, even now in 2020, really make me angry, as does the fact that far too often—we have seen it this year as 
well in response to some absolutely horrifying incidents—the media still reports on domestic violence deaths by 
using language that continues to minimise the culpability of the man and focuses on victim behaviour, and by 
using language such as people apparently driving themselves to the violence being perpetrated on them, or even 
their own death or even the death of their children. It is clear that we still have a long way to go. Destroy the Joint 
continues to publish a tally of women killed by violence in Australia, and so far this year we have lost 26 women. 
I mentioned earlier this month, in May alone we lost twice the usual number of women in Australia, with eight women 
allegedly being killed by domestic violence. I note, particularly, the impact of COVID-19 in relation to this. There 
has been a rise in reports to police and refuges, and there is a genuine fear that this will only increase in response 
to what we know is going to be an increase in financial stress. 

I acknowledge that this government has had a welcome focus on the issue of family and domestic violence. This 
legislation is part of a range of important reforms as well as investment that has been made. Of course, it is still 
never enough, and I am concerned that more gaps are emerging. 
Earlier this month I raised concerns of the sector regarding the government’s failure to adequately fund family and 
domestic violence counselling advocacy and support services contracts as a direct result of the equal remuneration 
order. I have to say that the minister’s answer to my question last week was, I thought, dismissive. This really 
needs to be looked at. I note that this issue was raised in the other place this week as well. These contracts fund people 
who work on the very front line and they have clients who are in very real danger, which is precisely why we bring 
in the sorts of legislation that we have in front of us today. I was pleased to see that at least the Minister for Police 
indicated that she would be willing to look into the issue of the loss of staff who work in some police stations with 
a view to ensure that those services continue. But we will need to make sure that all ministers responsible in this 
area urgently try to address this matter. 
There have been examples of service reductions for those contracts. One provider has estimated that 470 people 
will be unable to access its services in a matter of days from 1 July following the closure of some programs, with 
more who are currently on the waiting list no longer being able to access those supports. Another provider has said 
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that it will be unable to support 324 clients over the next month. I have been told that relates to a 34 per cent reduction. 
This is before the forecast increase over the next 12 months, which services are absolutely anticipating and which 
we already know is 17 per cent at present and likely to grow further. Again, these are really vital services that support 
people who end up attending our police stations. They provide crisis response services and counselling across 
metropolitan and regional and remote Western Australia. It is significant because this bill does so much important 
work to try to ensure that people who immediately respond to these crises have the legal framework to reinforce 
their worth. We need to make sure that essential DV services have sustainable funding. It is not sustainable to keep 
rolling over contracts year after year on the same terms with no funding increases. 
Having said that, I return to the bill. The bill, of course, recommends a range of long outstanding recommendations 
from the 2014 Law Reform Commission of Western Australia final report “Enhancing Family and Domestic 
Violence Laws”. Of course, we know that a number of reforms in the original bill were recently transferred into 
a truncated COVID-19 response version that was passed urgently by this place some time ago, which the Greens 
were very happy to support. 
The bill has a number of specific provisions. It is obvious that we will have further debate on some of those provisions 
as we move into the Committee of the Whole stage. However, the first amendment addresses issues around the 
circumstances of aggravation by increasing maximum penalties and also looks at a range of other offences in the 
Criminal Code. I think that the reform to section 221—that is, the legislation no longer applies to child offenders 
who are in a family relationship with a victim and whose offence is committed under certain circumstances—is 
a sensible reform. It is intended to acknowledge that child offending is different from adult offending. We know 
that, unfortunately, a lot of acting out by children is often a response to exposure to abuse and trauma, including 
family violence, without the power imbalance that is associated with family violence. I note that Legal Aid WA in its 
submission to the Law Reform Commission expressed the need for this reform. It referred to a number of its clients, 
who are young people aged under 25, who it was left to act for. I am pleased to see that provision has been included. 
As well as amending the meaning of “circumstances of aggravation”, the bill amends some offences typically 
associated with family and domestic violence to provide maximum penalties if an offence is committed in 
circumstances of aggravation. 
I note that recommendation 42 of the Law Reform Commission report considers the manner in which the code 
deals with family violence. The report describes it as confusing and inconsistent because only some offences likely 
to be applied in family violence cases include an elevated maximum penalty for circumstances of aggravation. 
I note that a new offence of suffocation and strangulation is included in the bill and will be added to the list of 
possible alternative convictions on a charge of attempted unlawful killing. This is one provision that has attracted 
a fair bit of attention. The new offence itself provides for an alternative conviction of common assault. That is the 
basic charge that currently can be laid if someone suffocates or strangles someone else. Depending on the 
circumstances, other possible charges that can currently be laid for suffocating or strangling someone include various 
assault charges, an attempted unlawful killing or actual unlawful killing. Unlike in other jurisdictions, under this 
bill, as has been discussed, it will be irrelevant whether that person consented. The government has chosen against 
making a lack of consent an element of the offence for a couple of reasons. It is really important that we make it 
clear why they are in there, because it is inherently dangerous and life threatening and, therefore, on principle, 
a person should not be able to consent to it. If the context is violent and there is a witness, the victim ultimately 
may not have to give evidence; whereas, if a lack of consent had to be proved, victims of violence would have to 
give evidence in every trial that they had not consented and they would be able to be subject to cross-examination 
by the perpetrator or the perpetrator’s lawyer on that point. Queensland introduced similar, but not identical, laws 
in 2016, and that was after its Special Taskforce on Domestic and Family Violence found that strangulation was 
a key predictor of domestic homicide and therefore the associated penalty needed to reflect that risk. The second 
reading speech notes that women who experience non-fatal strangulation by their partner are over seven times 
more likely to be killed than other women, so it is clearly an important red flag that needs to be picked up. Before 
continuing, I note that the provision is not limited in its application to a family violence context; it is a general 
offence. As the second reading speech notes, whatever the relationship between the perpetrator and the victim, 
strangulation or suffocation can have serious adverse health outcomes for the victim, including death; however, 
the bill proposes that the maximum penalty be higher when there is a family relationship than when there is not. 

After the laws were introduced in Queensland in May 2019, the Queensland Sentencing Advisory Council 
published a sentencing spotlight about this issue. It has some quite stark facts and figures. It said that 287 offenders 
were sentenced, mostly during the second year because of the time it takes for a case to proceed from charge to 
sentence; 98.3 per cent of the offenders were male; only 12.2 per cent of offenders were being sentenced for only 
one offence; 21.6 per cent were being sentenced for one additional offence; and 66.2 per cent were being sentenced 
for more than one additional offence. The nature of the additional offences included breach of a domestic violence 
order, and that was in almost 50 per cent of cases, so we are talking about a pattern of behaviour here; at least 
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one further strangulation in 18 per cent of cases; common assault in 42 per cent of cases; and serious assault causing 
injury in 39 per cent of cases. When the most serious charge was strangulation, 99 per cent of offenders ultimately 
ended up pleading guilty. One hundred and forty-six cases were examined to find out whether the offender had 
been sentenced in the previous five years for a different offence, and only 25 per cent of those people had not, so 
75 per cent had. I welcome the introduction of this offence, because those sorts of figures demonstrate that there 
is something very particular and precise about the nature of this type of offending, the way that perpetrators use it 
and their propensity for a pattern of ongoing violence. 

In February 2018, I attended a very informative seminar about non-fatal strangulation that had been organised by 
the WA Family Law Pathways Network, so this was over two years ago now. I will say that it was a very confronting 
session. Some of the content was quite distressing, including the long-term injuries that can result from strangulation 
and suffocation. In 50 per cent of victims, strangulation does not leave visible injuries, but it can still cause brain 
damage due to the lack of oxygen and may have caused internal injuries that might not show up until days or weeks 
later. It may cause serious health effects, including memory loss, paralysis, miscarriage, and changes to vision and 
vocal cords, as well as to hearing and breathing. After attending this seminar and learning about the full extent of 
the risks of non-fatal strangulation being missed or minimised by police and medical staff, particularly given that 
there may be no visible signs of injury, I raised the issue in Parliament and spoke of the need to look at what other 
jurisdictions were doing in response to increased understanding about strangulation. I wanted to know what the 
thinking from government was at the time, so I asked about policies and practices in health, and I got a very good 
response. I also asked about police responses, and I have to say that at the time the response was far less comforting. 
I really hope that, as a result of this legislative reform, strangulation will finally be on everyone’s agenda and that 
it means we will start understanding the seriousness of it. It is not a small issue; this is really important. This is a really 
critical part of serious family and domestic violence that is not taken seriously enough. I hope it means that we 
will see increased training, support and public education in this area, because is quite clear that police generally 
did not understand the seriousness of really looking out for the issue of when strangulation had occurred in a family 
and domestic violence context. It was also pointed out the seminar that very often victims will not necessarily 
mention it at the time. The police needed to ask proactively whether victims had been strangled or whether there 
had been strangling in the past to find out and get a picture of whether it had featured. 

As has been said, the bill also introduces another new offence, which is persistent family violence. The precedent 
for the way this proposed new offence is drafted I think is found in section 321A of the Criminal Code, which 
refers to persistent sexual conduct with a child and its equivalent in other Australian jurisdictions. That provision 
was introduced in section 10 of the Criminal Law and Evidence Amendment Act 2008. When it was first introduced, 
it was a significant change and was considered quite controversial, but the significance of that provision is that it 
acknowledges that victims of ongoing child sex abuse can have difficulty recalling the dates and times of specific 
incidents and particularising repetitive conduct. The Law Reform Commission report confirmed that it is exactly 
the same for victims of ongoing family violence, and, again, like victims of child sexual abuse, the victim may not 
have reported the incident at the time due to fear or unawareness that the behaviour that they had been subjected 
to was criminal or because at the time they might have had a wish to protect the perpetrator from criminal law 
sanctions. That is surprisingly common, because it could still be someone they are reliant on or do not feel they 
can leave for a range of reasons. They may not report because of a lack of services, perceived or otherwise, or 
a lack of confidence in the legal response. The Law Reform Commission stopped short of recommending a similar 
offence for family violence. One of the commission’s concerns was about including forms of family violence that 
are not ordinarily recognised by criminal law—for example, economic and emotional abuse. However, I note that 
the bill in front of us avoids that problem by linking the new offence only to criminal acts. The other main concern 
the commission had back in 2010 was about the lack of particularity provided to the accused, given that the 
persistent child sexual abuse revisions had not at that point been much used or tested, but since that time, WA has 
acquired a decade’s experience of those provisions and they have not proven to be a substantive issue. 

Another thing the bill does is give courts discretion, upon their own initiative or on application by the prosecutor, 
to declare a person to be a serial family violence offender. When it makes that decision, the court is free to take 
into account any matter it considers relevant, but it always has to have regard to the level of risk that the offender 
will commit another family violence offence, their criminal record and the nature of the offences. If the court 
thinks it is appropriate, it can also order assessment of the offender by an expert. A serial family violence offender 
declaration is not part of the sentence, but its consequences are. A series of provisions will potentially apply, such 
as being disqualified from having firearms or explosives unless the court decides that it is prepared to grant 
exemptions. Likewise, the court must consider whether to impose an electronic monitoring requirement when 
making particular orders, and the Prisoners Review Board must consider whether it needs to impose an electronic 
monitoring requirement. It is an important to be able to declare someone in this way because it means that there 
will be a range of additional flow-on effects that will potentially serve to limit that person’s capacity to engage in 
further offending and to be a risk to others. 
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The bill makes quite a number of reforms to restraining orders law. One of the examples I wanted to speak about 
was the inclusion of a dowry abuse as an example of family violence. Again, the impetus for that change was the 
2019 final report of the Senate Standing Committee on Legal and Constitutional Affairs, which said that states and 
territories needed to look at harmonising existing legislation to provide for intervention or violence orders to 
explicitly recognise dowry abuse as an example of family violence or economic abuse. I welcome that particular 
reform. In a question about that matter in October 2018, I asked whether the government had considered the 
Victorian legislation, and in June 2019, I asked whether the government had considered the Senate committee’s 
recommendation, so I am really pleased to see this being implemented through this bill. 

One of the other major reforms is the introduction of automatic lifetime restraining orders against a person who 
has been convicted of a violent offence for the protection of the victim of that offence. That is an implementation 
of recommendation 56 of the Law Reform Commission report by making the automatic lifetime restraining order 
provision apply to acts intended to cause grievous bodily harm or prevent arrest because they are of a similar gravity 
to the other offences to which that provision applies. Consistent with the government’s position, which the Greens 
support, child offending is different from adult offending. That is something that we must always remember. If the 
offender is a child, it will not be mandatory for the court to make an order, and if the court makes an order, it will 
not be for life. The court will have to specify a different period. 

Another change introduced by the bill is the improvement of protections for victims during court proceedings. It 
will retain a range of the current provisions and will ensure that people will be able to have support people and 
other people with them during a hearing. The bill will insert a new provision that will require courts and venues 
for family violence restraining order proceedings to take reasonable, practicable and appropriate steps to ensure 
that victims feel safe, including actively managing the conduct of the proceedings and limiting cross examination 
of victims. It is a fairly broad provision. The bill will also introduce conferencing for family violence restraining 
orders, which, I understand, is hoping to improve compliance with whatever comes out of those conferences. Each 
party can still be legally represented and have present or available one or more support people who are neither 
witnesses nor parties to the matter. I was pleased to learn at the briefing that funding will be provided so that the 
parties can have independent legal representation. I would really appreciate it if it could be confirmed for the 
record that that is indeed the case. 

A range of things can come out of those agreements, including undertakings by a party to attend a behaviour 
change program, although I note that that will be unenforceable. Again, I was very pleased to learn at the briefing 
that funding will be made available for voluntary perpetrator behaviour change programs, although I once again 
note that the funding shortfall that I mentioned earlier will reduce the availability of such programs. We really 
need to make sure that when we look at the delivery of services across the sector as a whole, we need to be mindful 
that although additional funding might be made available in order to address the provisions in this bill, the shortfall 
that is occurring in other funding arrangements may mean that we lose that funding. We need to make sure that we 
keep up with the service provision because this is a very important reform. The lack of and need for rehabilitation 
programs, including ensuring that they are available in remote and regional areas and that they are culturally 
appropriate, gender appropriate, relevant and targeted to causes of offending behaviour has been picked up by 
a previous Law Reform Commission report and was picked up again in the Law Reform Commission report 
“Enhancing Family and Domestic Violence Laws”. This is something that has kept coming up over and again. We 
know that, generally speaking, alternative dispute resolution and conferencing has many advantages. It tends to be 
faster and cheaper, and is often far less intimidating than a hearing. Parties tend to have a greater commitment to 
and understanding of the orders that they have developed themselves rather than them being imposed by the court. 
It is important to note that alternative dispute resolution and court conferencing have been part of the family law 
process for many years and have increasingly become a feature in other jurisdictions. I point out that once family 
violence is added to the mix, things start to get a lot more complicated, which we saw in the tragic case of the 
2016 murder that occurred during mediation at the Joondalup court. That demonstrates that there can be a very 
real risk to the victim’s physical safety. If a victim is fearful or unable to negotiate on a fair or equal basis, they 
may end up settling on quite inappropriate terms that are neither in their best interests or in the best interests of 
their children. In such circumstances, they can hardly be expected to feel committed to the so-called agreed orders. 
It is not possible to successfully conference matters when there has been family violence between the parties. Our 
family law jurisdiction has included counselling, mediation, arbitration, and court conferencing for years, but in 
that jurisdiction, it is done very carefully. There is screening, risk assessment and a high level of understanding of 
the nature and dynamics of family violence, including impacts on children of any of the parties. For that reason, 
I was very pleased to learn at the briefing that registrars who conference restraining order matters will be required 
to have family violence expertise and to have undergone training to ensure that they are competent at assessing 
risk and screening out cases that will be unsuitable for conferencing. I ask the minister to please confirm that my 
understanding of that is correct. That, of course, is consistent with previous Law Reform Commission report 
recommendations that all courts dealing with family violence matters need to have training for judicial officers on 
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family violence, and facilities and practices in order to secure victims’ safety at court. I note that people who attend 
conferencing at the Family Court have the benefit of a range of other safety measures. They include security 
officers and metal detectors. They can shuttle-conference, but also conference by phone or video link. They have 
separate entries and exits. There is a whole range of services as a wraparound to those provisions. Again, I was 
very pleased to learn at the briefing that safety arrangements at restraining order courts are being upgraded.  
One thing that concerns me about the conferencing provisions in the bill is reporting on what happens during 
a conference. Under the bill, anything said and done at a conference is inadmissible in civil proceedings unless all 
parties consent. That is not unusual, but in this particular context I am concerned about whether someone says 
something during conferencing that might indicate that somebody else is at risk of harm. That might be the other 
party or the child or maybe the other party’s parents. I acknowledge that if an offence is committed during the 
conferencing, it is admissible in criminal proceedings. I also acknowledge that the registrar can end that conference, 
if appropriate, but although sometimes things might happen during restraining orders conferencing that do not 
result in criminal proceedings, it seems highly likely to me that they will still be highly relevant to the restraining 
order proceedings or to any family law proceedings. Both the WA Family Court Act and the commonwealth 
Family Law Act have made it clear that certain communications can be disclosed. In family counselling, the 
counsellor can disclose a communication if they feel reasonably confident that that will ensure a child is less likely 
to experience harm or to address an issue of serious and imminent risk to someone’s life, health or property. 
Further, if there are any disclosures of abuse of a child, those things are admissible unless the court considers there 
is sufficient evidence of it being available from other sources. Similar provisions also apply to family dispute 
resolutions. I raise the concern about what will happen around the recording of these proceedings, or the lack of 
recording of these proceedings. 
Another change introduced by the bill is the requirement that courts making a family violence restraining order 
specifically consider including a term restraining a respondent from the possession of explosives or an explosives 
licence. Yes, that sounds quite practical; that is good. If someone is committing violent acts, maybe take their 
explosives off them. Reforms also address some very practical procedural matters within the bill. I was pleased that 
quite a lot of thought has gone into making sure that a number of provisions that would make it easier to manage 
these proceedings are being included. 
Part of the act currently provides that when sentencing a bound person for breach of a restraining order, it is not 
a mitigating factor if the breach was aided by the protected person. The bill amends this to provide that it can be 
a mitigating factor if the parties are in a family relationship and the protected person, without any influence by the 
bound person, initiated the breach, and none of the bound person’s conduct at the time constituted family violence. 
Again, this arose out of the 2014 report of the Law Reform Commission of Western Australia. 
Those are a number of the changes that the bill makes to the Restraining Orders Act, but of course it also makes 
a number of changes to the Police Act. A very welcome change that this bill introduces is that police, including 
auxiliary officers and others who may serve the public at a police station, must make a written record of every 
family violence incident they attend and every family violence allegation they receive. Further, if the report is 
made with the consent of the victim, the police must provide a report number or other information to make sure 
that they can identify that report. Again, it is consistent with the Law Reform Commission recommendations. The 
commission noted that even if the matter does not proceed, police records corroborate evidence that the victim 
reported the matter to police, for example, in restraining order proceedings, family law proceedings or criminal 
injuries compensation proceedings; and, secondly, failure by police to make a record may cause the victim to believe 
their complaint was not taken seriously, which discourages further reporting. Submissions to the commission 
overwhelmingly supported this proposal and only one was in opposition, which was the WA Police Force. Its 
reason was that it said this was already its internal policy, not because it objected to the concept. Based on anecdotal 
evidence that the police policy was not in fact being followed in all cases, and that if it was already policy that it 
would not increase the workload for police, the commission considered it appropriate that it become a legislative 
requirement. That is eminently sensible. 
The bill also amends the Road Traffic Act to relieve family victims from the unhappy choice between either taking 
the rap themselves or risking further family violence by identifying the offender to the police if the perpetrator 
happens to be pinged for a traffic offence while driving their vehicle. Nothing in that reform, of course, relieves 
any person from the obligation to identify the driver to police if the vehicle is involved in an incident that causes 
somebody’s death or bodily harm. 

As I have already indicated, a restraining orders court can make an order that prohibits a person from possessing 
explosives, and a consequence of a serial violence offender declaration is that the person cannot possess those 
explosives. Another reform that the bill makes is to amend the Evidence Act to make it clear that evidence by 
an expert about family violence is admissible in criminal law matters, provided it is relevant. The bill sets out 
a non-exhaustive list of the kinds of evidence that this might include. The bill also makes it clear that in cases 
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when self-defence is claimed, this includes evidence relevant to determining whether the elements of self-defence 
contained in the Criminal Code are made out. The other interesting change that the bill makes to the Evidence Act 
is to provide a mechanism whereby the trial judge can give directions to the jury aimed at dispelling misconceptions 
that they might hold about family violence. Considering the statistics that I gave at the beginning of my speech 
that one in three Australians still think that the victim is somehow responsible for the violence that is perpetrated 
upon them, it would seem to me that this is a particularly important provision. The process is that in criminal cases 
in which family violence is an issue, including cases when self-defence, in response to family violence, is an issue, 
counsel can request the trial judge to give the directions. If no request is made, the trial judge can still give the 
direction at their own initiative, if it is in the interest of justice to do so. I suggest that would probably be in every 
case. The changes to the Evidence Act are again consistent with the recommendations made by the Law Reform 
Commission. The commission also concluded that, amongst other things, trial directions by judges and changes to 
the rules of evidence would enable the domestic violence context of homicide to be properly taken into account as 
well as any relevant cultural or racial issues, why victims might be people for whom the jury feels sympathy, why 
victims may sometimes fight back and why there might be limited corroborating evidence of past domestic violence. 
This is all important. 

As always, the Greens like to see a review clause in a bill that implements significant and important reforms. The 
bill contains multiple review clauses. In respect of the changes made by the Criminal Code, there is a single 
operation and effectiveness review after three years. There is a similar three-year operation and effectiveness 
review for the changes made to the Sentencing Act and a similar three-year operation and effectiveness review for 
changes made to the Evidence Act. There is no review clause relating to other reforms made by the bill, namely 
the changes to the Sentence Administration Act, the Bail Act and the changes to the Restraining Orders Act, which 
includes a lot of changes. I appreciate that the Restraining Orders Act has been quite considerably reviewed in the 
relatively recent past; however, the bill introduces a lot of substantive changes that the Greens nevertheless believe 
would merit some additional review. I note in response to my question on this matter, and that the brief has 
acknowledged, that a history of piecemeal amendments means that a review of the operation of the act, particularly 
its language and structure, is likely to be appropriate in coming years. I am pleased that the Department of Justice 
indicated it is happy to conduct such a review. I would be interested to know whether there is any sort of time 
frame around that.  

A lot of the provisions in this bill simply reflect long-sought change from a range of inquiries and Law Reform 
Commission reports. The bill is long overdue and will implement some best practice and some better practice. We 
are always having to update the way we implement our legal changes in this area. We need to ensure that services 
are able to keep track of not only increasing demand but also the positive legislative initiatives that are being put 
through, so that people can actually access help when they need to. I am happy to support this bill. I think there are 
some really important, long overdue and eminently sensible provisions in the bill. I thank those people who have 
been lobbying and working very hard to try to effect these changes. Now I just really hope that they have the 
outcome that we all want. 

HON JACQUI BOYDELL (Mining and Pastoral) [7.00 pm]: I rise to speak on behalf of the Nationals WA on 
the Family Violence Legislation Reform Bill 2019. Along with all members who have contributed to the debate 
so far, I indicate that my Nationals colleagues and I wholeheartedly support the bill. Family and domestic violence 
is an exceptionally complex, sensitive and deep area of stress that people and families deal with on a daily basis. 
There are complexities involved, in a legislative sense, in getting the right response for people. Ultimately, it is 
exceptionally difficult. I think the changes put forward in this bill reflect not only recommendations in Law Reform 
Commission reviews and Senate inquiries, but also calls from the general public, who want changes to the system 
to allow victims of family and domestic violence to engage with and be supported by the legal system in a way 
that they have not been so far. There are multiple examples and cases of the legal system failing victims and their 
families. Even as we speak on this issue tonight, people will be dealing with extreme stress and fleeing violent 
situations. Despite us, hopefully, passing this legislation tonight, those people will still have a level of fear of the 
legal system, because they perceive that it does not support them. The changes put forward in the bill try to instil 
some confidence in them about the system, so that they know they can come forward and be supported. 

The contribution of Hon Charles Smith, as someone who has dealt with this issue on the front line, was exceptionally 
profound and outlined the very heart of the issue. Victims of domestic violence feel continually judged. People 
ask them: “Why didn’t you come forward? Why didn’t you leave?” It is because of fear for not only themselves 
but also their children, the shame that is attached to being a victim of family and domestic violence, and the feeling 
that they are not valued by the judicial system. That has to stop. Hopefully, the passing of this bill will be a step 
in the right direction for victims. 
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Along with everything else to do with COVID-19, the passing of this legislation has been particularly difficult and 
complex. We had to split the bill in an attempt to urgently respond to potential victims of domestic violence during 
the COVID-19 pandemic. This next phase of the legislation will hopefully bring forward the next tranche of changes. 

A media statement was issued in December last year by 450 not-for-profit groups under the banner Your Help WA. 
The media statement contained a fast facts section, which I thought was exceptionally poignant, especially the 
statistics on domestic violence. This included — 

In Western Australia, almost 300,000 people have experienced physical or sexual violence by a current 
or former partner. 

Family and domestic violence affects one in every four women in Australia. 

That absolutely alarming statistic means that every person in this house has either dealt with someone who has 
been a victim of family and domestic violence—physical or sexual violence by an ex-partner or current partner—
or may themselves have suffered some of that abuse. This is almost in pandemic proportions, so it is quite right 
that the government is responding. I congratulate the government for bringing the bill forward. This legislation is 
long overdue. 

A number of members have already referred to a number of important changes and I will go through some that 
I think are particularly important. There has been a lot of conversation and debate in the house already tonight 
about the Criminal Code. Two new criminal offences will be created by this bill: “suffocation and strangulation” 
and “persistent family violence”. Hon Aaron Stonehouse referred to consensual acts of suffocation and strangulation. 
In my view, that is not what this bill is about. This bill is about family and domestic violence. It is about a violent 
act. If suffocation and strangulation occur during violent acts, they are very serious and deliberate acts. Members 
should just think about that for a moment. Attempting to suffocate or strangle someone is a serious and deliberate 
act. It is not something that someone does accidentally. When such an act is consensual—that is, it has been jointly 
agreed upon—it is still a quite deliberate act. I assume that if it is a consensual act, there will have been negotiation 
and agreement or a consensus that it is an act in which these people are willingly participating. That is not what 
this bill is about. 

Hon Michael Mischin interjected. 

Hon JACQUI BOYDELL: In my view, I think that this bill is about where people utilise — 

Hon Michael Mischin: I know what it is about, but the terms of the offence are broad. 

Hon JACQUI BOYDELL: This is the issue with family and domestic violence. At what degree does a person 
initiate consent and at what degree do they have to prove or not prove that there was consent at the time? If someone 
participates in a consensual act of strangulation and suffocation, that is a very deliberate and precise act that might 
have been negotiated prior to getting to the point of doing it. This bill will cover acts that are not consensual. Fear 
is a weapon in family and domestic violence situations. 

Hon Sue Ellery: It is always about power. 

Hon JACQUI BOYDELL: Absolutely. 

Hon Sue Ellery: That is why it is really hard when we try to legislate around consent in this context, because it is 
about power. 

Hon JACQUI BOYDELL: Absolutely. Fear creates power, and that is why fear is a weapon. Consent can be used 
as a weapon, because a person can feel coerced into giving consent. All of those things can be combined and lead 
to the fear that the victim did give consent. Hon Aaron Stonehouse was talking about a consensual act. That is not, 
as Hon Aaron Stonehouse said, a consensual act agreed upon by two people. When all those things are combined, 
it makes the perfect storm, and that is why victims are in fear of not giving consent; they are also frightened of what 
will happen after the act. I agree with the Leader of the House that it is very difficult to legislate in this area, but 
there is no doubt in my mind that serious and deliberate acts of suffocation and strangulation to impede someone’s 
normal breathing or blood circulation, or both, either manually or by using an aid, are not okay. This new part of 
the Criminal Code will protect people from that, because a person may be too scared to say, “I don’t want to 
participate in that.” The absence of the victim’s consent is a really important point. It is important because a person 
should not be able to enact a life-threatening act of that kind on somebody else. Perpetrators of domestic violence 
have hidden behind the curtain of vexatious claims and consent for too long, and that has to stop. Members who 
have listened to victims of domestic violence or worked with victims of family and domestic violence and have 
seen them trying to deal with that on a daily basis will understand. 

The number one priority of a victim of family and domestic violence is to get away and try to find a way to deal 
with the situation. Everything else drops away in their attempt to cope with what is happening to them. The legal 
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system needs to support victims in that process and not put the onus of proof of consent on the victim. One of the 
greatest burdens for victims is the requirement to build a case. I will talk about this when I comment on the changes 
to the Criminal Code. It is difficult for a victim of that sort of violence to build a case of exact circumstances—
where it happened, why it happened, who was there and the time of day it happened—because their brain is scattered 
and they do not understand what is happening. Their life is spinning out of control and they struggle to cope with 
that situation. That is why so many resources are poured into things like women’s refuges, although I agree that 
more funding is needed in that space. Family and domestic violence has a long-term effect. It has a large impact 
on children. All the other priorities that victims have in their daily lives drop away. Vexatious claims, the fear of 
vexatious claims and the issue of consent need to assist the victim, not work against them. 

Hon Aaron Stonehouse referred to working out whether a claim is vexatious and the matter of public interest. 
I would have thought that the matter of public interest in working out a vexatious claim, a claim of family and 
domestic violence or whether or not someone gave consent is about saving a victim’s life and ensuring that other 
members of the public are not subjected to the same types of things. That is in the public interest, because it relates 
to the future management of dealing with victims of family and domestic violence. 

I also agree that there is enough evidence to suggest that suffocation is a really strong precursor to increased levels 
of family violence. Its inclusion as a new offence under the code is an exceptionally important step. Women in 
particular will be able to move forward and know that it is not okay—unless we are talking about the situation to 
which Hon Aaron Stonehouse referred when there is agreed consent between adults. But that is not what this bill 
is about. 

I wholeheartedly agree that victims have struggled with persistent family violence for a long time. A persistent 
family violence offence will be committed when there are three or more family and domestic violence offences 
against a victim in a 10-year period. Ten years is a long time for a person to be in a domestic violence situation 
because the abuse can occur daily. The victim will not be required to particularise the dates and circumstances of 
such abuse. That is very important in instances of long-term, ongoing abuse, because such things become a blur 
and it is difficult to remember what happened when, how it was managed and who was there. Fortunately, I have 
never had to suffer the consequences of family and domestic violence, but I certainly know people who have, and 
trying to recall instances and exact details of periods of stress is not something that our brain allows us to do 
because we try to block out those details. We do not want to go back and relive it. It is not fair that a victim who 
has suffered that violence has to crucially deliver such details in a legal sense. These changes will ensure that there 
is more support for victims in that sense. 

Obviously, we know that the amendments will apply to intimate relationships—that is, partners and ex-partners. 
They do not relate to other family members, children or anyone like that. I asked about violence involving children 
and their parents, particularly when the children are in their early teens and up to 18 years of age. My sons are way 
taller and bigger than I am. Unfortunately, some parents have to deal with violence from their children because 
their children suffer from mental health episodes, drug psychosis and things like that. It is an escalating problem 
in our society. During my briefing on the bill, it was indicated that those instances are covered under elder abuse. 
I wanted to point that out because I do not think that people think about elder abuse in terms of younger parents. 
Rather, we think of older and more mature people. I am glad that it is covered, but that is probably an evolving 
area. It concerns a lot of parents, who, unfortunately, live in fear of their children. 

It is important to note that this is the first time that family violence offences have been included in the Criminal Code. 
That is a really important step. The bill provides for new penalties under the Sentencing Act 1995 for aggravated 
criminal offences that occur in family violence circumstances, including criminal damage, threats and the deprivation 
of liberty. The penalties are consistent with other offences and I note that, as with many of the other provisions in 
the bill, children are not included in those aggravated offences, as they should not be. 

A serial family violence offender declaration will be introduced. The bill will amend the Sentencing Act 1995 to 
enable a court to declare a person a serial family violence offender. It is about time. This is a really good step. It 
means victims can move forward in their lives and be supported in a very valuable and meaningful way. What has 
happened to them will be recognised somewhere. A serial family violence offender declaration is exceptionally 
important to women who have lived through years of family violence. Importantly, it will provide a flag to allow 
the justice system to better respond to sustained attacks on women as a result of family violence. It will allow the 
justice system to understand the long-held circumstances of those victims. Sometimes they go on for years and 
years. It will allow the court to consider the victims. 

Importantly, the declaration also applies to offences committed against multiple or successive partners within 
a specific time frame. That is also important because perpetrators often move from one relationship to another and 
inflict similar violence against victims. They abuse their new circumstances and pay no regard to the circumstances 
they just left. That change will bring about a better history of that perpetrator, which is so important to the legal 
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system and the victims along the way. It will ensure that the whole family violence history of an offender can be 
put before the court to consider fully when considering that declaration. That is exceptionally important. 

If a serial family violence offender declaration is made, the perpetrator may be eligible to be subject to a restraining 
order and will be prohibited from holding a firearms and explosives licence. I would have thought that was 
a no-brainer. The perpetrator may be considered for electronic monitoring and will be subject to a presumption 
against bail for any future family violence offences. That is very important to victims. How many times have we 
heard the story over and again of people being released on bail who commit a heightened level of offence under 
family violence legislation? Women have been killed while the perpetrator has been on bail. That is not okay. The 
system is failing people. This is a good change. 

The Bail Act will be amended to improve bail conditions. Changes will be made to improve victim and community 
safety. The changes will ensure that decision-makers authorised to consider bail will need to give due consideration 
to the impacts of family violence. The decision-maker can defer consideration of bail for up to 30 days and 
prevent victims from acting as surety for a perpetrator. These things sound ludicrous but that is what happens in 
a power-controlled violent situation. The victim is asked to be the surety for the perpetrator who has committed 
an offence against them. People do that because they feel that they are under that person’s level of control, and they 
live fearfully every single day. The decision-maker also has to consider the history of that family violence situation. 
The decision-maker must consider the victim’s safety and the community’s safety and whether those bail conditions 
or restraining orders are consistent with the consideration of those things. 

The amendments to the Restraining Orders Act 1997 are aimed at improving restraining orders. I am sure that all 
members have dealt with people who were trying to get a restraining order. They know how difficult that can be 
when people have left a violent situation or are attempting to prove that they need a restraining order. That is so 
stressful and very difficult. The changes will make it less traumatic to obtain an order by introducing measures such 
as allowing support people to accompany them to a final order hearing, using CCTV and the technology available 
to us, and limiting cross-examination of the victim. Victims would have been through enough by the time they get 
to that point. It puts the onus on the court to consider the terms of any existing Family Court order when granting 
a restraining order. 

As Hon Alison Xamon said, we have seen growing evidence of dowry abuse. This bill recognises that dowry 
abuse is a specific example of family violence. For example, if a dowry contract is made between two families, 
whether verbal or written, and threats of coercion or physical harm or emotional or psychological abuse are made 
to a person in order to increase that dowry, that constitutes an act of family violence. The amendments to the 
Restraining Orders Act will protect an act of cultural significance for some people in our community and also 
ensure their safety. I think that is really important. Australia is a very multicultural society. People should live 
within the culture that they wish to adopt, but that does not mean that those cultural processes can ignore the law. 
Similarly, if payment of that dowry is not forthcoming, again, any threats of coercion causing physical harm or 
emotional stress will also be seen as an act of family violence, and that is a good thing. 

The bill also introduces the new concept of a shuttle conferencing model, which is basically a negotiating model 
around the restraining order process as an alternative to going through the court order process. That is a good thing 
as long as it is voluntary and agreed upon. If we can bring down the stress in those circumstances and stop the 
heightened nature of the very fear that people feel when negotiating restraining orders, that is a good thing. 

Again, under the Road Traffic (Administration) Act, police are required to record every alleged incident of family 
violence. This is so important because, as Hon Charles Smith said, the police on the front line deal with these 
victims all the time and want to be able to support them. This legislation enables police to support the victim. Every 
time there is an alleged incident of family violence, it must be recorded and it must be given an incident number. 
That helps to build the long-term picture of abuse for victims. The system will support the victim. When and if the 
victim finally gets to court, the system will have assisted them to feel some level of safety and protection. That is 
what it should be about. Although some police may feel that it is onerous to record every single time someone 
“alleges” that they have been a victim of family violence, the police must record it. That builds a history. That 
evidence is useful. That is what policing is about—assisting the community and providing safety. 

The changes to the Road Traffic (Administration) Act are aimed at protecting victims from identifying perpetrators 
if they receive an infringement notice while driving the perpetrator’s car. No-one wants to be in a situation of 
having to go home and deal with whoever is waiting for them, knowing it will not be pleasant. Why does the 
system place people in that situation? It should not do that. Again, this is about the system supporting a victim so 
they can get to a point at which, hopefully, they are strong enough to make a decision to not live like that anymore. 
That has to be their decision because, like any form of addiction and lifestyle, there can be no change unless that 
person is prepared to make that change and the system supports them to do that. It is for those reasons I think that 
those things are exceptionally important. 
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Evidence of family violence will be admissible in criminal proceedings in which family violence is an issue, 
particularly when the charge is serious, such as a homicide. Again, it is very important that the judicial system is 
able to access the full picture to make a justified decision when dealing with a perpetrator. A lot of the issues that 
victims face when they deal with the courts is due to certain evidence not being admissible; therefore, the judicial 
system does not get a full picture of a perpetrator’s history, lifestyle and things like that. That is just not okay. The 
judicial system needs the full picture and needs to know the history and what has led to the case ultimately coming 
before the court, especially in homicide cases. When cases get to that point, people will often ask how it happened. 
It happens because certain evidence is not admissible. Changes to the Evidence Act mean that those incidents will 
be admissible. History has shown that in practice evidence of family violence is often found to be not admissible in 
these cases, particularly when self-defence is argued. Again, I reiterate that the judicial system needs a full picture of 
what led to that violence when sentencing a person. I do not think that justice can be served unless that happens. 
There have been recent incidents of this. I will touch briefly on two cases that both involved homicide as a result 
of family and domestic violence, which received a good deal of media coverage. The first case is that of 
Dr Chamari Liyanage, who was tried for the manslaughter of her husband in Geraldton in 2014 after suffering 
years of escalating sexual, physical and emotional abuse of the worst kind. She was found guilty of bludgeoning 
her husband to death as he slept. She maintains that she has no recollection of the event. During the trial, her lawyer 
attempted to have admitted the evidence of a social worker about family violence. However, that evidence was 
found to be inadmissible, which perhaps negatively affected her case and, ultimately, resulted in her serving 
two and a half years in jail. Based on that case, when a court makes a decision, the judge and the jury have the 
right to have all the evidence before them. 
The second example is the case of Jody Gore who was convicted of murdering her abusive partner in 2015. Jody 
suffered 20 years of abuse at the hands of her partner, to the extent that her body is riddled with scars as a result. 
She has scars from stab wounds caused by knives, scissors and other weapons. She rarely went to hospital when 
she suffered those injuries. On one of the few times she did present to an emergency department, she stated that she 
did not know what caused her injuries. I can only make the assumption, members, that that was out of fear because 
she would have known what had caused those injuries. The fact that she was allowed to leave and her case was 
not investigated or recorded is diabolical and a blight on our system. At the time, and subsequently, it was evident 
that she had been trying to protect her partner from going to jail, but she was still being subjected to that violence. 
Ultimately, in June 2015, Jody stabbed her partner in a heated argument in an act of self-defence. At her trial, the 
Supreme Court jury rejected her claim of self-defence and found her guilty of murder. In her sentencing comments, 
Justice Jenkins said Jody was an articulate, intelligent woman and the murder was entirely out of character. 
The amendments put forward in this bill will allow a broader range of people to give evidence about family violence 
and may include the accused or complainant or others who have witnessed violence or its effects, including 
professionals, such as the social worker in the case of Jody Gore. In addition, a broader range of aspects that can 
be classed as evidence of family violence will also be able to be introduced. They include, but are not limited to, 
the history of the relationship under question, the cumulative effect of family violence on the person, the social, 
cultural or economic factors that impact on the person, and responses by family, community and any agencies to 
family violence, to name a few. These are all fantastic measures. It is certainly my hope, and I am sure the hope 
of every member in this house, that allowing a broader range of people to give evidence, as well as broadening the 
scope of admissible evidence, will prevent genuine victims, such as the two whom I spoke about, from being 
sentenced to jail time and subjected to lengthy periods of extreme violence. The bill will enact wideranging change 
to make it easier for victims of family violence to take steps to keep themselves safe. It is as simple as that. 
I will touch on the inclusion of electronic documents quickly. This will make it easier for people in regional areas 
to engage when there are no services on the ground. The only issue I can see arising from this will be in remote 
Aboriginal communities where domestic and family violence is at quite high levels and there is no connectivity. 
I am talking about sparse areas of separated geography. I do not know how they will continue to be supported by 
a system if there are no services on the ground. I suggest that we will still need to work on resourcing services on 
the ground in regional areas as well as offering them online. 
In conclusion, the bill makes many positive changes to existing acts that will go a long way to improving the safety 
and wellbeing of those who face family violence in their lives. I hope that all those people are safe tonight as we 
debate this bill. I thank the government for bringing the bill to the house. Again, I reiterate the Nationals WA 
support for the bill. 
HON NICK GOIRAN (South Metropolitan) [7.40 pm]: I rise to speak on the Family Violence Legislation 
Reform Bill 2019. As I do, I note that this is the fifth and final bill to be dealt with by the house this week following 
the passage of the Planning and Development Amendment Bill 2020 earlier in the week, which the house has sent 
back to the other place with 23 amendments; following the passage of the Residential Parks (Long-stay Tenants) 
Amendment Bill 2018, which we sent back with 40 amendments; and following the passage of the Road Traffic 
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Amendment (Impaired Driving and Penalties) Bill 2019, which we sent back to the other place with three 
amendments. The most recent one was the High Risk Offenders Bill 2019, which was sent back to the other place 
with some 49 amendments. I say that at the outset, because as the shadow Minister for Prevention of Family and 
Domestic Violence, I am disappointed that this bill has been left until last. I think members who have been here 
long enough, and really all members have been here for at least three years, will know that Thursday evening prior 
to the winter recess is not when this house does its best work. This bill has been brought on at a time when we would 
not ordinarily be sitting in circumstances in which we have already sat for a longer time than any other day this 
week. As a member who has been participating in each and every debate on those bills, with the sizeable number 
of amendments that need to go back and be dealt with by the other place, I do not think it shows the proper respect 
to this legislation to be dealing with it at this time. Nevertheless, those are the circumstances we find ourselves in, 
and, as the shadow Minister for Prevention of Family and Domestic Violence, this bill has my support. 

Domestic violence is a serious problem, but it is also extremely complex. Domestic violence occurs across classes 
and cultures. It injures and it ruins lives. Family and domestic and intimate partner violence has serious lasting 
impact on individuals, families and, indeed, society. Family and domestic violence has been identified as a key 
cause of homelessness in our nation. Domestic and family violence has a damaging effect on children and young 
people; in particular, children and young people who witness domestic and family violence may be at risk of serious 
physical or psychological harm. I take this opportunity to quote from a research paper prepared by the Australian 
government, the Australian Institute of Criminology’s “Research in Practice: Summary Paper No. 07” from 
December 2009. The authors of that document are Anthony Morgan and Hannah Chadwick, and they have defined 
domestic violence in this way — 

Domestic violence is traditionally associated with cases of physical violence occurring within intimate 
relationships and in a domestic setting. It is most commonly perpetrated by a male against a female partner, 
but it also includes violence against men. 

In this paper the authors also say — 
Domestic violence refers to acts of violence that occur within intimate relationships and take place in 
domestic settings. It includes physical, sexual, emotional and psychological abuse. Family violence is a broader 
term that refers to violence between family members, as well as violence between intimate partners. 

The historical context of this bill before us is that, as best as I can recall, on 1 April this year, we had what I would 
describe as an emergency sitting of Parliament, notwithstanding the fact that the COVID-19 pandemic had closed 
down a lot of businesses and institutions in Western Australia. I am proud to say that the Western Australian 
Parliament has done the exact opposite. We have, in fact, had extra sittings, including the emergency sittings in April. 
On that day, we dealt with what the government called the urgent elements of this bill because of the COVID-19 
pandemic. I have already expressed my view to the government that I think it would have been preferable for it to 
redraft this bill that we are now dealing with this evening. Members need only to look at the supplementary notice 
paper to see that the way in which we will now be progressing with this bill is in something of a dog’s breakfast–type 
fashion. The issue of family and domestic violence warrants something better than what we are cobbling together 
this evening. That said, the more important thing than that particular process will be ensuring that the government’s 
much talked about 10-year strategy is clean and clear. We need specific, measurable and time-bound objectives, 
and I note that those very things are disappointingly absent from the government’s elder abuse strategy. 
This bill coming on at this time is sadly topical. In actual fact, I would say that given recent events, it could be brought 
on at any time and it would be sadly topical. When we hear of the events such as the murder of Hannah Clarke and her 
three children at the hands of a husband and father, the community is understandably angry. Family and friends are 
of course devastated. For my part as a husband and a father, I am angry and sad that Hannah and her three beautiful 
children’s lives were devastatingly cut short. Only recently, a teenage boy from Newman was charged with the murder 
of a young mother who was found dumped in a wheelie bin. That woman was Britney Watson, an 18-year-old mother 
of two. 
I have been in touch with Devon Cuimara, founder of the Aboriginal Males Healing Centre in Newman. He has 
phoned my office on a few occasions and has certainly written to me on just as many occasions. This is an 
individual who I would describe as being in despair, because he is unable to secure funding from the Department 
of Communities for his proposal for a perpetrator treatment service in Newman. I want to read to members the 
response that this gentleman, who is the founder and CEO of the Aboriginal Males Healing Centre in Newman, 
received from the Department of Communities. I quote first from an email response that he received on 13 May, 
in which the relevant officer from the Department of Communities said — 

As you are aware, we have been working with you for some months to refine the business case. This has 
involved a process of improving the scope with you and obtaining further information. We appreciate 
your efforts and willingness to work with us in this way. Unfortunately, since early March our focus has 
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had to shift to the welfare response for COVID-19, and this has had significant ramifications across our 
Department. 

This individual then goes on to say that he understands that a particular person within the department will continue 
to liaise with Mr Cuimara about his proposal during this time. That was on 13 May 2020. Fast-forward a mere 
15 days to 28 May and this is the response he got back from the Department of Communities from the same individual 
who was the author of the previous response. It says — 

Thank you for your continued efforts in pursuing a perpetrator treatment service in Newman. As mentioned 
below — 

That is a reference to the earlier email — 
I have sought advice from our finance area on the impacts of COVID-19 on our departmental budget. As 
you may expect, the budget impacts have been severe, and it is now unlikely that there will be unspent 
funds available within the Department’s budget. I understand that this is likely to be deeply disappointing 
for you. 

This is how an individual in Newman who has founded an Aboriginal male healing centre to deal with perpetrators 
is treated by the department. It is no wonder that he then rang and communicated with my office in a highly 
exasperated fashion. 

As the shadow Minister for Prevention of Family and Domestic Violence, and like everyone else in this place, 
I want to see the abuse stop. I am sure that we all want to see measures put in place to stop this vicious, sinister, 
controlling and persistent behaviour. It is cowardly and destructive. As I mentioned earlier, family and domestic 
violence is complicated, but that should not stop us from grabbing this issue and tackling it. This house notes the 
continuing and unacceptable toll that family and domestic violence takes on women, men and children. We, of 
course, condemn all forms of family and domestic violence. 

I turn now to the government’s election commitments. We regularly hear about this issue in the news with the 
distribution of media releases, yet when it comes to this particular area, I have to say that the government continues 
to maintain a tortoise-like pace in progressing the initiatives. These continuing delays have a very real and devastating 
cost on women, men and children, and also, of course, have a consequential societal cost. In my view, the government 
is dragging the chain on its election commitments on family and domestic violence. In particular, I think that this 
bill was the perfect opportunity to do something about that, but it does only part of the job. The bill is called the 
Family Violence Legislation Reform Bill 2019, yet what it really addresses is intimate partner violence and does 
nothing to address elder abuse, which comes under the broader definition of family violence. 

The Select Committee into Elder Abuse, which I chaired, produced a report titled “I Never Thought it Would Happen 
to Me: When Trust is Broken”. The report’s findings included that access to the criminal justice system is an area in 
which the response to elder abuse is inadequate. In fact, many offences do not specify circumstances of aggravation 
for a victim aged 60 years or more, such as stealing or burglary. The Western Australia Police Force discussed that 
gap in the legislation in the course of the committee inquiry. It noted that the criminal law as it currently applies to older 
victims could be extended beyond personal offences to those involving property, because not every property offence 
has circumstances of aggravation attached to the penalties. It is not necessary to create new criminal offences of 
elder abuse. At the very least, the existing criminal laws should be strengthened to effectively protect older people in 
Western Australia. The recommendations from the Select Committee into Elder Abuse included that penalties for 
offences against older people outlined in the Criminal Code should be broadened to ensure that a victim’s age is included 
as a circumstance of aggravation for more offences, thus giving better protection to an older person who accesses the 
criminal justice system. Indeed, I note that recommendation 16 of the committee’s report stated that circumstances of 
aggravation for property offences in the Criminal Code should be broadened to include when a victim is aged 60 years 
or more. That is an example of why I say that this bill is a missed opportunity to implement that type of recommendation. 

That deals with part of the government’s election commitment—the portion related to elder abuse—but I do not 
have time this evening to go through all those matters. I want to turn to the promise of a second refuge in the Peel 
region. Over the last three years, I have visited numerous women’s refuges and have been encouraged by the work 
that they do. Indeed, they spend a lot of time piecing back together people’s lives, and they do that in circumstances 
in which it can feel hopeless at times. But their role, in part, is to offer hope to those individuals. The establishment 
of two additional women’s refuges was an election commitment. It is clear to me that there is significant concern 
in the sector about the delay in establishing a second refuge in the Peel region. On more than one occasion I have 
been to Pat Thomas House, which is part of OVIS Community Services. It does an outstanding job, yet it is operating 
beyond capacity and has to turn away some women and families. Whenever I have asked questions about the time 
line for the second women’s refuge, the response has been that it continues to get pushed out, despite the government 
repeatedly saying that it is one of its priorities. In that context, I will quote from a contribution made on 11 March 2020 
during the third reading debate in the Assembly by Janine Freeman, MLA, who said — 
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I congratulate the government on increasing the number of domestic violence refuges in our community. 

A government cannot be congratulated for increasing the number of domestic violence refuges in our community 
unless that government has actually increased the number of refuges in our community. That kind of rhetoric 
disappoints me. It might sound good for government members to say those things, but they are simply not true. 
People who work at those refuges are crying out for support and have been working on the basis that the government 
was going to meet its commitment to provide two additional women’s refuges. 

I turn to another commitment that was made by the government on the prevention of family and domestic 
violence—that is, the establishment of one-stop hubs. We are still waiting for the two much talked about one-stop 
hubs to appear. If I compare and contrast this priority with the tortoise-like earlier one, this one is moving more at 
a snail’s pace. The Department of Communities’ website reveals where this matter is at after more than three years 
of questioning by me. The website reveals that the Department of Communities is seeking responses to the 
expressions of interest request process to provide the Mirrabooka and Kalgoorlie hubs and that tender responses 
close on Friday, 26 June 2020. Tender responses will be closing tomorrow. The question I ask is: why is this taking 
so long? As I say, every time I ask questions about it, I am told that the deadlines keep getting pushed out. Indeed, 
in the first year, I recall that I asked questions about these commitments and I had responses on more than one 
occasion that indicated that the minister had not even had any meetings about these matters. 

That being said, I turn now to elements of the bill before us. I think it is important that we react to the societal 
situation that we find, but we have to be careful that the way in which we do that does not lead to any unintended 
consequences. Above all, like any law, it needs to be fair. I will quote the Law Society of Western Australia, whose 
concerns were reported in The West Australian of 27 November last year. In part, the following remarks were made — 

Law Society of WA president Greg McIntyre said the group, the peak professional association for 
lawyers, had concerns about the lower threshold for proof. 

It went on to quote him as saying — 
“The Law Society of Western Australia welcomes measures designed to reduce the prevalence of family 
violence, however it has some concerns regarding specific measures in the proposed legislation,” … 

Of course, the question becomes: what has the government done about those concerns of the Law Society? I hope 
that the Leader of the House, as the representative minister, will be able to inform us of that. 
I note that in 2014, work was done by the Western Australian Law Reform Commission and a report was handed 
down, entitled “Enhancing Family and Domestic Violence Laws”. It made numerous recommendations. I intend 
to flesh out some of those when we get into the Committee of the Whole House stage. I note that if this law is 
passed, police will be required to record every alleged incident of family violence. The question that flows from that 
is: Will further resources be provided to police in order to do this? In fact, has there been any feedback or consultation 
with police about this? 
I note that the bill will also amend the Road Traffic (Administration) Act 2008 to include an exemption from 
presumption that the person was the driver and an exemption for the person to have to identify who the actual 
driver was if they are able to declare that they were not the driver and they are at risk of family violence if they 
identify the driver. They will have to provide proof that they are a victim of family violence. I flag that I will ask 
some questions around that amendment, which is at clause 110, proposed section 34(3D). Basically, the concern 
I have is whether it is, in a sense, fine for the government to propose such a measure, and whether that will then 
trigger an investigation. If a person is saying, “I cannot identify the driver of the vehicle because I am at risk of 
family violence”, will the police receive this information and do nothing, or will they investigate the threat of 
violence? I do not think it is the time for the WA Police Force to be bystanders when it has been provided with 
information so serious—that is, “I can’t tell you the name of the driver because I might be subjected to family and 
domestic violence.” 
The last area I want to cover off on is a gap that I believe continues to exist; that is, I think we need to do more to 
explicitly protect pregnant women and their babies, who are particularly vulnerable. I want to quote from an article 
in The Weekend West entitled, “Claims bikie beat mum-to-be”. I will not quote the whole article from 7 March 
this year, but some of the contents are as follows — 

Alan Richard Clarkson, the WA president of Rock Machine, was remanded in custody on Thursday after 
his arrest for allegedly assaulting his estranged girlfriend, who is seven weeks pregnant with his child. 
… 
Police prosecutor Sgt Mark Lynch said the bikie “repeatedly” kicked and then punched his former partner. 
She rolled up into the foetal position to protect herself and her unborn child before managing to flee in 
her car. 
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I also refer at this time, in respect to these despicable incidents, to some comments made in the case of State of 
Tasmania v Wade Richard Burgess from 30 September last year. This is indicative of the type of behaviour that 
goes on in our nation. In his concluding remarks, when passing sentence, the judge said — 

In June 2017, the complainant fell pregnant with the defendant’s child. 
… 
There are 4 instances of assault on a pregnant woman … On the occasions when more than one offence 
was committed, it is either an assault on a pregnant woman or assault … The offences of assaulting 
a pregnant woman involve the following … 

It goes into a range of matters, some of which I do not particularly want to repeat, even under the protection of 
parliamentary privilege, other than to say, and perhaps paraphrase it this way, that the level of abuse, in not only 
a verbal but also a physical form, was just grotesque. That is really the only way I would describe it. I do not want to 
read out those circumstances, but if members are interested, the particular case is State of Tasmania v Wade Richard 
Burgess of 30 September 2019. It is indicative of the type of violence that is perpetrated against pregnant women.  
I also want to quote from the contribution to the third reading given by the honourable minister, Simone McGurk, 
in the other place on 11 March this year, in which she said — 

It was certainly shocking to me to learn that women who are pregnant are more likely to experience 
domestic violence while they are pregnant or just after they have given birth. 

Indeed, it is shocking, and my question is: what are we doing about that? I also quote from the report that I referred 
to earlier in my remarks, specifically regarding the area of pregnant women, in which authors Anthony Morgan 
and Hannah Chadwick say — 

The ABS (2006) Personal Safety Survey identified that women may be at increased risk of domestic 
violence during pregnancy. Almost 60 percent of women who had experienced violence perpetrated by 
a former partner were pregnant at some time during the relationship; of these, 36 percent experienced the 
abuse during their pregnancy and 17 percent experienced it for the first time when they were pregnant. In 
addition, the frequency and severity of violence has been found to be higher among pregnant women and 
the onset of pregnancy has been found to increase the rate of psychological abuse among those women 
who had previously reported being abused (Burch & Gallup 2004; Martin et al. 2004). 

The bill before us will introduce new aggravated penalties, as it should, but why does it not offer more protection 
to women during pregnancy, when two lives are involved? 

There has been much talk about the issue of strangulation. Strangulation is a mechanism of violence and can be 
potentially fatal because it deprives the brain of oxygenated blood. Throughout the world, studies have assessed 
the prevalence of domestic violence in pregnancy. I will quote from an article in the Journal of the Royal Society 
of Medicine, entitled “Acknowledging a Persistent Truth: Domestic Violence in Pregnancy”. Under the summary 
in this article from 1 July 2008, this comment is made — 

Violence can begin or escalate in pregnancy and has significant consequences for the woman, fetus and child. 

It goes on to say in the introduction that — 

Pregnant women retain a privileged public position in society, but the frequent violence some are subjected 
to within their homes suggests discordance in their status in public and private spheres. Officially, we are 
deeply offended at the image of a pregnant woman being choked or kicked in the abdomen, but this 
instinctive distaste produces a strong taboo, and it is perhaps this which prevents us from rigorously 
screening and offering intervention to this vulnerable group.  

The article goes on to say, under the heading “Prevalence” — 

Throughout the world, many studies have been performed to assess the prevalence of domestic violence 
in pregnancy. 

The article covers a number of other issues, but at the point at which consideration is given to the consequences to 
pregnant women, the authors say this — 

Violence may start or escalate during pregnancy. Out of pregnancy, the most common physical injuries 
experienced are to the head and neck (40%), followed by musculoskeletal injuries (28%). Pregnancy may 
alter the pattern of assault, with pregnant women more likely to be struck on the abdomen or have multiple 
sites of injury. 34% of abused pregnant women also reported being choked. 
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Pregnant women who experience domestic violence have been found to have a 37% higher risk of 
obstetric complications that warrant antenatal admission, for example hypertension … 

The article continues under the heading “Consequences to the fetus and child” — 

Features of fetal morbidity, such as low birth weight, preterm delivery and small size for gestational age, 
occur more frequently among abused than non-abused pregnant women. Proposed mechanisms include 
recurrent abruptions secondary to trauma or psychological stress in the mother resulting in increased 
fetal cortisol. Domestic violence is also responsible for increased fetal deaths in affected pregnancies 
(about 16.0 per 1000). There are case reports of abruption resulting in fetal death after blunt trauma to the 
abdomen secondary to domestic violence, and also of soft tissue injury to the fetus. 

Births among women who have experienced domestic violence during their pregnancy had relative risks 
for perinatal and neonatal mortality 2.6 and 2.4 times higher than women who had not been beaten, after 
controlling for sociodemographic and maternal health behaviour risk factors. 

The last point I want to make on this issue is, I guess, a plea for us to do more collectively to protect pregnant 
women and their babies. I refer to an online article titled “Criminal Law: Assault Charges in Tasmania”, written 
by Michelle Makela, in which the following comments are made under the heading “Aggravated assault punishable 
on indictment” — 

There is also a separate offence for assaulting a woman you know to be pregnant, which also carries 
a maximum penalty of 21 years imprisonment. 

As the shadow Minister for Prevention of Family and Domestic Violence, I support measures being put in place to 
stop the scourge of domestic violence. We need primary, secondary and tertiary measures. This bill has my support, 
but we do still have a duty, particularly in this place, to scrutinise it to ensure that it is effective, sound and just. 

HON ROBIN SCOTT (Mining and Pastoral) [8.14 pm]: Thank you, Mr Acting President. 

The ACTING PRESIDENT (Hon Matthew Swinbourn): Member, can you just confirm that you are the lead 
speaker for your party? 

Hon ROBIN SCOTT: I may as well be; I am the only one here! 

The ACTING PRESIDENT: Fair enough. 

Hon ROBIN SCOTT: I did not intend making a contribution to the debate on the Family Violence Legislation 
Reform Bill 2019, but I would like to tell members a brief story. I grew up in a very loving family and never 
experienced domestic violence. My mum and dad argued all the time, but there were always hugs and kisses a couple 
of hours afterwards. But in the area that I grew up, there was a lot of domestic violence. When I was a young boy, 
we would often see women walking down the street with a black eye or a swollen cheek. We used to think, “Boy, she 
must have done something really bad for her husband to do that!” It was not until I became a teenager and spoke 
to my father about why Mrs Smith always had a black eye that he told me that men do not hit women—it was an 
absolute no-no—and that Mr Smith was just a bad person. Before we came to Australia 50 years ago, I remember 
asking him, “Dad, why is it that there are so many women with black eyes and fat cheeks?” He said, “I’ve told 
you before: men don’t hit women.” He said that these men would come home from work on a Friday night with 
their pay and go to the pub, where they would drink and gamble it all away and then come home. He said that they 
were so upset and angry because they had lost everything that night that they would take it out on their partners. 
I go home often for holidays. I know these families, because their children were the same age as me. Those children 
are now committing the same offences. The Leader of the House said the key word: it is a power thing. It is just 
absolute power that allows men to do that. 

The first 10 years that I was in Australia, from 1970 to 1980, I never saw any domestic violence. It was gone from 
my mind. Perth was like a big village or big country town, where everybody had a job and had money, and everybody 
was happy. During the early 1980s, the town started to sprout up and more people came in. Of course, as the town 
grew into a city, we got all the city problems—we got the violence, crime and vandalism. Domestic violence 
became a key thing. In my electorate of Kalgoorlie, domestic violence is happening 24/7. I was sitting at the back 
of the chamber and wondering how many black eyes had happened in the last hour. It happens all the time. Last 
Saturday, there was a story in the Kalgoorlie Miner about a man who had hit his partner. The woman phoned the 
police and the police came around, and her partner attacked her again in front of the police—he laid into her. 

It does not matter what we do with paperwork. I have to say that this whole bill has got me worried. I have been 
wrong in many things in my life, but I am really hoping I am wrong here. This bill is just a paper bill. It talks about 
electronic controls and violence restraining orders for these people. It has been proved that VROs just do not work 
anymore. Hon Charles Smith told us what we need to do: we need to lock these people up. From the very first time 
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they commit an offence of physical violence, we have to lock them up, and when we lock them up, that is when 
we try to change their attitude. We have to educate them that what they are doing is not right. That will not work 
for all the bad people, but it will work for some. I hope that we can do something about that. 

As far as Hon Aaron Stonehouse’s amendments go, to me, they were more just like kink bait. I thought I had fallen 
asleep and had woken up and was listening to a different bill! I am not interested in what goes on in the bedrooms 
of anybody in this room and I am sure that they are not interested in what goes on in my bedroom—I do not care—
but nobody should be putting their hands around somebody’s throat. That is a threatening thing to do. If that is 
what someone does in their bedroom, that is fine, and I do not want to know about it, but they will suffer the 
consequences if it goes wrong. For every time something like that goes wrong, there will be 10 000 people walking 
around with black eyes. Those are the people whom this bill is supposed to be protecting—the family violence 
victims. That is what I want the bill to do. I sincerely hope that the McGowan government gets this right and does 
something positive. As I said at the beginning, paperwork will not change this. We can threaten these perpetrators 
with everything, but they will keep on doing it until we re-educate them. 

HON SUE ELLERY (South Metropolitan — Leader of the House) [8.19 pm] — in reply: I thank all members 
for their really thoughtful contributions and support for the Family Violence Legislation Reform Bill 2019. I want to 
make some comments about the difference between this bill and the COVID-19 bill, and then I will address the key 
issues raised in the course of the second reading debate. Some issues were raised about what I might call operational 
matters, funding arrangements and the like. I am not in a position to answer or respond to those tonight, but in the 
spirit of the way in which they were all asked, I will undertake to raise those issues with the Attorney General. 

The Family Violence Legislation Reform (COVID-19 Response) Bill 2020 was introduced by the government to 
respond to the COVID-19 pandemic. As members will recall, it was passed by Parliament on 1 April 2020 and 
subsequently received royal assent as the Family Violence Legislation Reform (COVID-19 Response) Act 2020 on 
6 April 2020. That act excised a number of amendments from the Family Violence Legislation Reform Bill 2019 
to implement urgent reforms to respond to the pandemic. As a couple of members mentioned, one of the very 
few areas of crime that has increased during the course of this pandemic is family and domestic violence. The 
COVID-19 response act introduced amendments to the Sentencing Act 1995 to enable GPS tracking of certain 
offenders to provide for an additional level of oversight for offenders sentenced to remain in the community, and 
to the Bail Act 1982 to enable GPS tracking of accused persons subject to a home detention bail condition and 
enable police to grant bail for a breach of a restraining order in urban areas in the same way that they are able to 
do in regional areas. The act also amended the Restraining Orders Act 1997 to enable restraining order applications 
to be lodged online; require interim orders to remain in place until a final order is made or the order is cancelled; 
improve the ability of certain people to lodge family violence restraining order applications on behalf of another 
person; enable regulations to permit substituted service to occur without the order of a court when attempts to 
serve the order personally have failed; enable electronic notifications to victims when an order is served; introduce 
a separate criminal offence for breach of family violence restraining orders; increase the penalties for breach of 
restraining orders from $6 000 to $10 000; and enable the Family Court or a court hearing child protection 
proceedings to issue an interim restraining order ex parte. These amendments were passed and became operational 
under the COVID-19 response act. 
Today’s supplementary notice paper includes a number of government amendments for the purposes of ensuring 
that the amendments introduced by the COVID-19 response act are removed from this bill before the house. There 
have been some discussions behind the Chair. When we are in Committee of the Whole, I will seek leave to move 
en bloc a number of amendments on the supplementary notice paper, the intention of which is to oppose the clauses. 
Those clauses are to be opposed because we have already dealt with them in the previous legislation. I have identified 
with members which ones they would like to ask questions about, and we will handle those in Committee, but 
I will seek to move that en bloc motion, which I think might help us move through the supplementary notice paper 
more efficiently. 
To assist in navigating the proposed amendments and their effect on the bill before the house, I table a marked-up 
version of the Family Violence Legislation Reform Bill 2019 that incorporates the government’s proposed 
supplementary notice paper amendments and a supplementary explanatory memorandum. 
[See papers 4012 and 4013.] 
Hon SUE ELLERY: I am advised that these were provided electronically to members on 10 June and hard 
copies were circulated in the last week. An additional government amendment is proposed to remedy a drafting 
oversight. The COVID-19 response act amended section 61 of the Restraining Orders Act to create separate offences 
for the breach of family violence restraining orders and the breach of violence restraining orders. The splitting of 
those offences necessitated consequential amendments to the relevant schedules in the Sentencing Act, the 
Sentence Administration Act and the Bail Act. However, an oversight resulted in schedule 2 of the Bail Act not 
being amended as required. Schedule 2 of the Bail Act lists serious offences for the purpose of considering bail 

https://www.parliament.wa.gov.au/publications/tabledpapers.nsf/displaypaper/4014012c1d8741d31fc9623f482585930016850b/$file/tp-4012.pdf
https://www.parliament.wa.gov.au/publications/tabledpapers.nsf/displaypaper/4014013c6a24579a42ca70244825859300168510/$file/tp-4013.pdf
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for an accused who is charged with a serious offence while on bail for another serious offence. Accordingly, an 
amendment on the supplementary notice paper proposes that clause 64 of the bill be amended to ensure that both 
a breach of a family violence restraining order and a breach of a violence restraining order continue to be included 
as serious offences. 
Having dealt with those preliminary matters, I turn to the issues that have been raised in the debate so far. Some 
of these go across respective members’ contributions. I will start with Hon Michael Mischin, who asked why an 
offence of suffocation and strangulation is needed, suggesting that it is already dealt with in the Criminal Code. 
A specific offence for suffocation and strangulation will recognise the serious and distinct nature of this conduct 
and its specific role in family violence. These acts have been found to be indicative of the victim facing further 
escalating and potentially fatal violence, a point made by Hon Jacqui Boydell. An act of strangulation or suffocation 
is inherently dangerous, even in the absence of objectively observable signs. This specific offence is introduced to 
recognise the very severe potential consequences of it from a medical point of view and the frequency of this conduct 
in a family violence context. In light of the established research on the increased risk of homicide following an 
incident of strangulation, a standalone offence also recognises the importance of identifying this conduct to assist 
in assessing risk to victims and increasing protections for them. Further, while strangulation or suffocation may be 
covered by a number of existing offences in the code, the acts involved in strangulation or suffocation arguably 
do not fit well into these existing offences. For example, a common assault charge, arguably, underrepresents the 
seriousness of strangulation or suffocation, given the high risk and danger associated with it, and a charge of common 
assault may conceal the particular dangers and risks associated with non-fatal strangulation at the time of bail 
sentencing and parole. In other forms of assault—for example, bodily harm or grievous bodily harm—the specific 
injuries associated with strangulation are often difficult to identify, making charges under these offences difficult. 
I note that this offence will not preclude a charge of attempt to unlawfully kill under section 283 of the code when 
the facts are sufficient to support a charge. If there is sufficient evidence to support a charge of attempt to unlawfully 
kill, the offence under section 298 of suffocation and strangulation is available as an alternative to that offence. It 
will also be possible to charge under section 304(2), which has a maximum penalty of 20 years’ imprisonment, if 
an intent to harm is alleged. 
The member raised the issue of consent under the proposed offence of suffocation and strangulation under 
section 298 of the Criminal Code and asked about the risk of a vengeful ex-partner. I also note that there is an 
amendment on the supplementary notice paper in the name of Hon Aaron Stonehouse, who spoke to this point. 
I go to the exchange that happened by way of interjection in the comments of Hon Jacqui Boydell—domestic and 
family violence is about power. The proposed offence deals with the issue of consent in a way that recognises the 
very severe and not necessarily well-known potential consequences of suffocation and strangulation from a medical 
point of view, the frequency of this conduct in a family violence context and its significance as an indicator of 
future homicidal violence. As a matter of policy, and consistent with the way in which comparable offences in the 
Criminal Code deal with consent, a person should not be able to consent to a life-threatening act of this nature. 
Not including the lack of consent as an element also serves to protect victims and ensures the prosecution of an 
offence even when coercive and controlling conduct—that is, the power—results in victims recanting evidence. It 
also prevents perpetrators from using common responses by victims of family violence, such as a freeze response, 
to claim consent was given. Having regard to the medical evidence that underpins this offence, it is clear that 
suffocation and strangulation is inherently dangerous, and the conduct presents a serious risk to health, life and 
safety. Research has found that a female victim of strangulation is seven times more likely to be the victim of 
homicide compared with other family violence victims. Accordingly, the offence is a strong predictor of escalating 
and potentially fatal violence. Under the Criminal Code, an assault is unlawful if perpetrated without the consent 
of the victim. However, for a range of serious offences in the code, assault is not an element, and whether the 
victim consented to the conduct is irrelevant in the prosecution of that offence. In this regard, the Criminal Code 
sets limits on the type of conduct to which a person can consent. For a number of offences, the policy basis for 
excluding consent is informed by the seriousness of the conduct and in recognition that a person should not be 
permitted to consent to certain acts of a serious or life-threatening nature. Those offences include grievous bodily 
harm under section 297, wounding and similar acts under section 301, and an act or omission causing bodily harm 
or danger under section 304. Suffocation and strangulation, under proposed section 298, captures conduct that can 
cause serious risks to health, life and safety, such that the offence should be treated similarly to the existing 
offences in the code that do not include consent as an element of a defence. 

As to the risk that truly consensual activity will be prosecuted, this is a matter that already exists under the code 
and is dealt with by the discretion of police and prosecutors to lay charges and prosecute offences in the public 
interest. There are already activities engaged in by individuals that fall within the scope of offences under the code, 
yet those activities are not always prosecuted as criminal offences. Truly consensual sexual activity, such as 
strangulation or suffocation, could already be prosecuted under section 304 of the code, which does not require 
lack of consent to make the act of endangering life, health or safety unlawful. There is no evidence to suggest that 
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truly consensual private sexual acts are currently being prosecuted under the code. In practice, whether such 
conduct is prosecuted would depend initially upon whether a complaint is made to police. A complaint is unlikely 
to arise when the sexual activity is truly consensual. However, in the event a complaint is made, a decision will be 
made by investigating police as to whether to lay a charge and by prosecutors as to whether prosecution is in the 
public interest. Any hypothetical scenario involving vengeful ex-partners or the state peering into people’s bedrooms 
and prosecuting their consensual activities is simply that—hypothetical. Not including the absence of consent as 
an element is based on the clear and overwhelming evidence recognising the seriousness of the health and safety 
consequences of strangulation and suffocation, particularly in a family violence context. 

The member asked how a persistent family violence offence differs from section 321A of the Criminal Code. It 
has been modelled on existing section 321A for consistency. Section 321A has been in place since 1992 and has 
dealt with particulars in the same way that the proposed persistent offence is intended to do. That is the substantive 
aspect of the provision. It differs in the sense that the number of prescribed offences that can constitute an act of 
family violence is greater than under section 321A. 

Will minor technical breaches of restraining orders result in conviction? It is possible for three or more breaches 
of a family violence restraining order to form part of the offence. It may be more appropriate for discrete breaches 
to be prosecuted as specific charges if they do not reflect persistent-type offending. The manner of charging the 
offence will be left to the discretion of the police. 

Questions were asked about serial family violence offender declarations, and the gravity of offences. This is 
a matter left to judicial discretion, having regard to the matters set out in proposed section 124E(4)—namely, the 
level of risk that they will commit a further family violence offence, the offender’s criminal record, and the nature 
of the prescribed offences for which the offender has been convicted. We expect that the court will take into 
account whether a declaration is appropriate in circumstances in which the threshold offences are so trivial that it 
would not be appropriate to make a declaration. A question was asked about whether this is the same standard of 
test as that under the High Risk Offenders Bill. Under that bill, in order to make a restriction order, the court must 
be satisfied by acceptable and cogent evidence and to a high degree of probability that it is necessary to ensure 
adequate protection of the community against an unacceptable risk that the offender will commit a serious offence. 
The ramifications of a court being so satisfied is that the offender, who has completed his or her term of imprisonment, 
will be subject to continuing supervision or detention, and it is reasonable that there be a strict threshold for an 
imposition of this kind of order. A declaration that a person is a serial family violence offender does not have an 
immediate and direct outcome for the offender, apart from the prohibition on holding firearms and explosives. The 
declaration serves as a trigger for decision-makers to be required to have special regard to the offender’s status as 
a serial offender. This includes presumption against bail, mandatory consideration of electronic monitoring if bail is 
granted, and mandatory consideration of electronic monitoring for any community-based sentencing outcomes and 
post sentence. Accordingly, the same strict evidentiary and threshold matters do not apply to a court making a serial 
family violence offender declaration. The provision recognises that the court is the appropriate decision-maker to 
determine whether in all the circumstances a declaration ought to be made. The court is to take into account all 
relevant matters in considering whether the offender’s conduct is truly of a serial nature. 

With respect to the Bail Act, a member asked why a surety approval officer cannot ask about family violence or 
disclose family violence as a reason for refusal. A surety is intended to provide an additional assurance that a person 
granted bail will appear at the next required court date. It is not appropriate for a victim of family violence to be 
required to control a perpetrator’s behaviour by returning them to court. When a victim is unable to do so, they 
could potentially suffer a financial loss by losing the surety amount. This amendment will exclude a victim or alleged 
victim of family violence from being approved as a surety. The new section requires consideration to be given to 
the existence of any prior or current violence between the accused and the proposed surety, and aims to ensure that 
a person cannot provide surety if there is a recorded history of family violence between the persons. This addresses 
the potential for victims of family violence to be pressured or coerced into entering into a surety arrangement on 
behalf of their current or former abusive partner. If the applicant was advised of the reasons, quite possibly in the 
presence of the perpetrator of violence against them, this would undermine the entire purpose of protecting the 
victim from retribution. 

The Police Act will be amended to require police to record family violence incidents. What will the data be used 
for? What incidents will be recorded? How will the recorded information be used? As per the proposed provision, 
any incident of family violence witnessed by, or reported to, a designated person, being any person employed by 
the WA Police Force, must be recorded. This amendment arises from a recommendation of the 2014 Law Reform 
Commission of Western Australia report. With respect to the Road Traffic (Administration) Act, if a statutory 
declaration is enough to relieve the obligation of the law, should this lead to an investigation of family violence? 
Under existing section 63A of the Restraining Orders Act, a police officer is to investigate whether family violence 
has occurred if the officer reasonably suspects family violence has occurred, which is a criminal offence, or has 
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put the safety of a person at risk. The new provisions proposed in the road traffic act have been drafted to provide 
that a declaration under the provisions does not give rise to a mandatory requirement for a police officer to carry 
out an investigation. However, an investigation may occur if the police officer thinks fit. 

We accept that family violence is perpetrated in myriad ways and there is not a one-size-fits-all response to family 
violence. We accept that there may be circumstances in which a victim of family violence may have protective 
measures in place to ensure they are not exposed to further risk. A victim may be taking steps to put safety plans 
in place so they may leave the relationship. They may ensure the perpetrator is placated and that triggers of further 
family violence do not occur. Conversely, some other victims may not know how to approach police to obtain 
assistance or may have been prevented from seeking help. We do not want a situation in which every single 
declaration under these new provisions is followed by police attendance at a victim’s residence. This could 
inadvertently expose the victim to increased risk of retribution. That is why the provisions ensure that a declaration 
does not automatically give rise to an obligation to investigate. The appropriate investigative steps to be taken is 
a matter best left to the discretion of police, having regard to the particular circumstances of the case. There is no 
doubt—this has been identified by the Department of Justice and the WA Police Force—that this is a complex 
area. They will be working to ensure that appropriate procedures and guidelines are in place that balance the need 
to protect victims from risk, mitigate against misuse of the provisions and hold perpetrators of family violence to 
account. That is why it is intended that these provisions will not be proclaimed until January 2021 to ensure these 
complex issues are appropriately considered. It is noted that the Victorian scheme has adopted a similar approach, 
recognising that police involvement in every report could result in putting the victim at increased risk. The 
Victorian scheme is an administrative scheme only and is not focused on investigating or addressing the underlying 
family violence. Victoria reports that the scheme is designed to enable victim survivors to deal with their fines 
only, and does not require them to engage with other services or agencies if they so choose. In the consultations that 
informed the establishment of the Victorian scheme, community support agencies emphasised that some victim 
survivors would be reluctant to deal with their fines through the scheme if it automatically meant police involvement. 

A question was asked about what will protect against misuse. The main protection is that the person must provide 
a statutory declaration that they were not the driver at the time of the offence and that they have a concern about 
being subject to the risk of family violence if they identify the driver, and external evidence that the person is 
a victim of family violence, such as a support letter from a medical practitioner, a social worker or police officer, 
a family violence restraining order or a court record of a conviction of a charge relating to violence against the 
responsible person. This will greatly reduce the risk of these provisions being used fraudulently. The evidentiary 
requirements are modelled on the amendments made to the Residential Tenancies Act 2018, which enable a victim 
of family violence to end their interest in a tenancy agreement upon giving a lessor a notice of termination on the 
grounds of family violence, along with the required documentary evidence. It is also important to note that the 
provision does not provide an absolute pardon in respect of the alleged traffic offence. The effect of the amendment 
in section 92, in particular, is simply to exempt a victim from a statutory presumption that they were the driver. 
Police will still be able to investigate and prosecute the offence. For example, if a person seeks an exemption from 
the presumption, yet police have evidence that proves that the person was in fact the driver, they can still pursue the 
offence. WA police can also rely on existing legislative provisions to deal with the provision of false and misleading 
information. Victoria has a scheme that enables family violence victims to apply to have fines cancelled and does not 
report any significant fraudulent use of the scheme. We expect the similar experience in this state. 

Who will be held to account and what about more serious offences? It is important to note that the provision does 
not provide a pardon in respect of the alleged traffic offence. It does not result in automatic revocation of an 
infringement notice. The effect of the amendment is to exempt a victim from the statutory presumption that they 
were the driver of a photographed vehicle. The amendments to sections 34, 35 and 100, similarly, do not exculpate 
a person from a driving offence; they simply provide an exemption from a victim being required to identify 
a perpetrator of family violence against them. Police will still be able to investigate and prosecute the offence. The 
police will determine the course of action for locating and contacting any person who is suspected to be the driver. 
Police may have information about the suspected driver’s involvement in other crimes, and police may have access 
to other information to assist them in locating the driver. It is not appropriate to divulge police investigative 
methods. I also note that the provisions ensure that a victim cannot be absolved from providing information when 
the vehicle has been used to cause bodily harm or death, under section 57 of the Road Traffic Act. 

I turn now to the restraining order regime and how conduct agreement orders are issued. I do not have data available 
here. I understand not a lot of conduct agreement orders have been made. The issue is not the agreement; it is making 
sure that parties are supported in making them. Conduct agreement orders will still be able to be issued and, in fact, 
the shuttle conferencing model may provide an appropriate opportunity for these types of orders that are enforceable 
in the same way as a family violence restraining order. The bill makes no changes to the threshold matters an 
applicant must demonstrate in order to obtain a restraining order. Most of the threshold matters in respect of family 
violence restraining orders were introduced by the previous government in 2016, and this bill does not disturb those. 
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The honourable member asked that I explain the government’s rationale in obliging a judge to make directions 
under the proposed amendments to the Evidence Act. Provisions relating to requests for jury directions on family 
violence have been adopted from part 6 of the Victorian Juries Directions Act 2015. In that act, the obligations are 
the same as proposed in these amendments. In the case that counsel requests directions, the judge must give 
directions unless there are good reasons for not doing so; or, in the case in which directions are not requested by 
counsel, the judge may give the directions when the judge considers it is in the best interests of justice to do so. If 
counsel request the judge to give directions, the judge must give directions. This reflects that parties can attempt to 
present their case as they choose. The provisions have an educative or informative function about family violence. 
The purpose of enacting them is to ensure a jury is as fully informed as possible about family violence so that it 
can discharge its duty to determine the verdict. It would undermine that purpose if a judge could decline to give 
the directions other than for exceptional reasons. This reflects that it is the duty of legal practitioners to assist the 
judge. In circumstances in which an accused is unrepresented or counsel does not request a direction, and the judge 
determines that the interests of justice require that directions be made to the jury, the judge will have the discretion 
to make the necessary directions. The judge maintains a greater discretion as to whether or not the directions are 
given to reflect that the trial judge oversees the matter raised in the trial and has the ultimate responsibility to 
ensure the administration of justice 

Regarding the risk of bias, the use of outdated understandings of intimate partner violence within the legal system 
automatically renders the use of the defence of force against an abusive partner unreasonable. Despite attempts to 
reform self-defence laws, in practice, self-defence is not easily raised by women who kill abusive partners. The 
most significant reform in the 2008 amendments relating to self-defence was the express recognition that a person 
could defend themselves against non-imminent harm—that is, against ongoing patterns of family violence. It was 
recognised that not only those who were defending themselves in a fisticuff—a fight—could rely on this defence, 
but also those who were being terrorised, pushed around or controlled over a long period of time. But that reform 
is not operating as it was intended, because the same assumptions about intimate partner violence are still being 
made, unconsciously for the most part, and those habitual ways of thinking about what violence really consists of 
are undermining the law of self-defence. These amendments seek to ensure the law of self-defence operates as it 
should in all contexts, not only in contexts in which two strangers are confronting one another. It is difficult to 
understand what it means to be able to defend oneself against non-imminent harm. We recognise it in the law, but 
what does it actually mean? The idea of violence and danger against which we are permitted to use self-defence is 
deeply ingrained in us as a sudden physical attack from which we can run away or fight. But family violence is 
not like that; it is not in the same phenomenon as a fisticuff fight or even a series of fisticuff fights. The form of 
family violence that demonstrates this most clearly is sexual violence. Sexual coercion of, and violence against, 
a person over time is not in the same conceptual universe as a fight or a series of fights. These evidence amendments 
are a next step in allowing people who claim self-defence to be tried according to a real assessment of the violence 
they claim they defended themselves against, rather than being assessed according to a paradigm of violence that 
is not applicable. 

New jury directions are being introduced in accordance with recommendations in 2007 by the Law Reform 
Commission in its review of the law of homicide—recommendation 22—that a new section be inserted into the 
Evidence Act to provide that when self-defence is raised under section 248 of the Criminal Code, the judge shall 
inform the jury that the act may be self-defence even when there was no immediate harm. This is precisely because 
defendants charged with homicide or violent offences in the context of family violence have had considerable 
difficulties in successfully raising self-defence, resulting in unjust convictions. Rather than these new provisions 
creating a bias toward the accused in matters in which self-defence is raised in response to family violence, these 
provisions correct a bias that has long existed towards self-defence only applying to one-off physical attacks. 
Understanding that committing a violent act when there is no immediate threat of harm may be an act of self-defence 
is challenging. This understanding is not within ordinary understanding and, therefore, it is necessary for the jury 
to learn by means of the supportive evidence that would be admissible or jury directions by the judge about things 
such as the cumulative effect of family violence; factors that impact on a person who is a victim of family violence; 
ways in which various factors impact on help-seeking behaviour of victims; and that family violence is not limited 
to physical abuse—that it is not uncommon to stay with an abusive partner; that it is not uncommon not to report 
the abuse to the police. Juries need to be informed about the dynamics of domestic violence if they are to understand 
why abused persons act to preserve their lives in ways that do not fit the normal paradigm of self-defence. 

Hon Aaron Stonehouse addressed the issue of suffocation and strangulation, and consent. I have already addressed 
that issue. As to the risk that truly consensual activity will be prosecuted, this matter already exists under the 
Criminal Code and is dealt by the discretion of police and prosecutors to lay charges and prosecute offences in the 
public interest. There are already activities that individuals engage in that fall within the scope of offences under 
the code, yet those activities are not always prosecuted as criminal offences. The honourable member suggested 
the New South Wales model—a tiered approach. Section 37 of the New South Wales Crimes Act contains three 
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offences, each of which relates to an act of choking, suffocation or strangulation. Section 37(1)(a) was introduced 
in 2018 to provide that a person is guilty of an offence if the person intentionally chokes, suffocates or strangles 
another person without the other person’s consent. A penalty of five years’ imprisonment applies to the offence. 
The New South Wales offence is similar to the offence in proposed section 298 of the bill in terms of the act it 
intends to criminalise. However, section 37(1)(a) of the New South Wales Crimes Act lacks clarity and for this 
reason it has not been adopted as a template. The New South Wales offence employs the terms “chokes”, 
“suffocates” and “strangles”; however, none of those terms are defined. In other jurisdictions, the failure to define 
those terms has resulted in criminal appeals and the narrowing of the application of provisions requiring, for 
example, that the victim’s breath must have come to a complete stop and not merely have been impeded or 
restricted. The penalty proposed by proposed section 298 is five years’ imprisonment, unless the offence occurs 
in circumstances of aggravation, in which case the penalty is seven years. The offence proposed in the bill does 
not result in complicated definitional issues because it clearly defines the relevant acts and results of the acts that 
give rise to the offence. 

The remaining two limbs of section 37 of the New South Wales provisions deal with criminal acts not related to the 
primary purpose of the offence introduced by this bill. More importantly, the remaining offences under section 37 
deal with acts already adequately dealt with by the Criminal Code in this state. Section 37 of the New South Wales 
Crimes Act concerns a person who intentionally chokes, suffocates or strangles another person so as to recklessly 
render the person unconscious, insensible or incapable of resistance, an offence for which a maximum of 10 years’ 
imprisonment applies. Section 37(1) deals with a person who chokes, suffocates or strangles another person so as to 
render someone unconscious insensible or incapable of resistance with the intention of committing or assisting in 
the commission of another indictable offence, an offence for which a maximum penalty of 25 years’ imprisonment 
applies. These types of acts are already dealt with in the Criminal Code. For example, under section 317A of the 
code, a person who assaults another with the intent to commit or facilitate the commission of a crime is guilty of 
a crime and liable for imprisonment for five years, or seven years if occurring in circumstances of aggravation. 
Under section 292 of the code, a person who by means of violence of any kind and with intent to commit or 
facilitate the commission of an indictable offence renders or attempts to render any person incapable of resistance 
is guilty of a crime and liable to imprisonment for 20 years. Under section 304(2) of the code, a person who with the 
intent to do harm does an act likely to endanger the life, health or safety of a person is guilty of a crime and liable to 
imprisonment for 20 years. Any of these offences could be charged in circumstances involving family violence. 

It is also relevant to know that the offences under sections 37(1) and (2) of the New South Wales act have been 
shown to have poor rates of success in prosecution. A 2018 New South Wales parliamentary research paper found 
that fewer than half of the prosecutions commenced resulted in convictions. There is no desire to import provisions 
into the code in Western Australia when the evidence suggests that fewer than half of the prosecuted matters are 
likely to result in a successful conviction and are otherwise adequately dealt with in the code. 

The honourable member made the point that strangulation does not need to be to the point of unconsciousness. 
A 2017 review of the scientific literature on non-fatal strangulation commissioned by the Queensland government 
concluded that strangulation should be prosecuted as a more serious crime than simple assault, having regard to the 
serious health consequences and given that all incidents of strangulation could potentially result in death. Suffocation 
and strangulation can cause short-term injuries and symptoms such as loss of consciousness, loss of sphincter control 
and disturbances of vision. It can cause symptoms that appear a few hours later, such as blood spots on the eyes and 
the face. It can cause symptoms that appear days later, such as ear bleeding and bruises. In the months and years 
following an incident, it can cause impairment in memory and concentration, anxiety, depression and dementia. 
There is also considerable evidence that suffocation and strangulation can cause internal and neurological injuries 
such as internal tears and bleeding, subcutaneous emphysema—that is, the leaking of air into soft tissue—blood 
clots and stroke. The evidence supports the high potential for mortality risks and long-term negative neurological 
consequences following an incident of suffocation or strangulation. Evidence also shows that the threshold level 
of strangulation required to cause such injuries is low; that is, apparently minor acts of strangulation can cause 
internal injuries leading to serious delayed health consequences including death. 

I thank Hon Charles Smith for his contribution as well. I think his most pertinent point was that he was a frontline 
responder, a first responder, in his role as a police officer. He raised the issue of the offence not precluding a charge 
of attempt to unlawfully kill under section 283 of the code. If there is sufficient evidence to support a charge of an 
attempt to unlawfully kill, the offence under section 298 of suffocation and strangulation is available as an 
alternative to that offence. It would also be possible to charge under section 304(2), which has a 20-year maximum, 
if an intent to harm is alleged. 

I thank Hon Alison Xamon for her extensive remarks and support of the bill. With respect to the training and skills 
of registrars in conferences for restraining orders, the primary role of the conference registrar is to facilitate 
conferencing with a view to encouraging the parties to reach a mutually agreeable outcome and avoid the need for 
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further litigation. The conference registrar will conduct conferences guided by the matters outlined in section 10F 
of the Restraining Orders Act, with a primary view to the safety of the applicant and their need to be protected from 
family violence. The conference registrar is ultimately responsible for the explanation of the purpose and effect of 
the orders on the parties in language the parties are likely to understand and for setting out how orders may be 
amended or revoked and enforced. In doing so, the shuttle conference model encourages the making of practical 
orders that suit the need of the parties and may alleviate the number of breaches of final orders. The court will appoint 
specialist conference registrars with an appropriate level of training and experience. 

I turn to the risk to children during a conference. The purpose of proposed section 49D(10) of the Restraining Orders 
Act is to encourage parties to approach the conference process in an open manner with free communication so 
their needs can be factored into any negotiated outcome. It ensures that the parties can be confident that their 
concessions and admissions cannot be used as evidence against them in the event that the matter is not resolved 
and proceeds to a final order hearing; that is, a party should not be able to rely on something that the other party 
agreed to or made an admission on in the course of the conference as evidence in a final order hearing. However, 
it would not prevent a report being made to police about an alleged crime or reporting to the CEO of Communities 
or similar about an apparent risk to a child. In the case of a registrar, there are provisions contained in other 
legislation that may govern the disclosure of information in those circumstances. 

Why are there review clauses in some acts and not others? The amendments to the Sentence Administration Act 
and the Bail Act largely involve interaction with the expanded electronic monitoring provisions. The review clause 
under the Sentencing Act will ensure that the operation of the serial family violence offender declaration is 
reviewed, which will include reviewing the imposition of electronic monitoring on declared offenders. 

The government does not consider that an additional statutory review clause for the Restraining Orders Act will assist; 
however, it is acknowledged that a history of piecemeal amendments means a review of the operation of the act, 
particularly its language and structure, is likely to be appropriate in coming years, and the Department of Justice 
is happy to undertake such a review. The most significant proposed amendment to the Restraining Orders Act is the 
new conferencing regime. That will be subject to a thorough review. The review will also examine the effectiveness 
of behaviour change programs voluntarily attended by perpetrators. The remainder of the bill provides targeted 
amendments aimed at improving safety for victims, and can be evaluated without the need for a statutory review clause. 

I thank Hon Jacqui Boydell for her contribution and support for the bill as well. I do not think there were specific 
questions. 

I turn to Hon Nick Goiran’s contribution. The honourable member asked how the government had addressed input 
from the Law Society of Western Australia. The Law Society welcomed the bill and noted the importance of 
introducing family violence provisions into the Criminal Code. The Law Society strongly supports the suffocation 
and strangulation offence, while noting some division around whether consent should be an element of the offence, 
and I have already spoken to that issue. 

The Law Society does not support the persistent family violence offence, highlighting concerns about the low 
threshold and proof and evidential matters. Since the Law Society reviewed the draft provision, a previously 
proposed subsection has been deleted to ensure that the evidential and proof requirements are the same as existing 
section 321A of the Criminal Code. Further, it is noted that the provision does not impact on the standard of proof 
required to establish the offence. 

The Law Society does not support the serial family violence offender declaration and raised a number of specific 
concerns that the threshold of two offences is too low. The draft bill was subsequently amended to require three 
offences, or two offences only if both are indictable-only offences, and to increase remand time to enable 
psychological reports to be sought. 
The bill was amended so that a judicial officer may seek a report rather than being required to seek a report. Offenders 
for whom a declaration is being considered are likely to be offenders who require a pre-sentence report. If the court 
considers that an expert report is necessary, a report can be obtained over the same period that a pre-sentence report 
is prepared. Whether the offender will be remanded in custody over this period will be a matter of judicial discretion. 
I refer to potential discriminatory GPS requirements. GPS requirements will not be mandatory and a judicial 
officer will be required only to consider the imposition of GPS tracking. 
The presumption against bail will increase the likelihood of Aboriginal offenders being kept in custody. A presumption 
against bail is considered a reasonable and proportionate protection for victims when a person has been declared by 
the court to be at risk of committing further family violence offences, is sufficiently warned of the consequences of 
committing a further offence and nonetheless goes on to commit one. The impact on Aboriginal offenders has been 
taken into account. The scope of the declaration will be limited to offences committed against intimate partners 
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rather than the full range of family relationships. It is recognised that if the declaration included a broader scope 
of family relationships, it would increase the potential of a disproportionate impact on Aboriginal offenders. 
I refer to police resourcing to investigate increased recording of reported incidents. The Western Australia Police 
Force has been extensively consulted on the bill. Funding is under consideration in the normal course of the budget 
process. I have already spoken about the road traffic amendments. 
I refer to the Tasmania case. I thank the honourable member for raising that decision. The sentencing remarks were 
about a conviction under the Tasmanian persistent family violence offence, an offence that we are now introducing 
in a similar way under this bill. 
I refer to the issue of increased seriousness of offences against pregnant women. The Sentencing Act has sufficient 
provisions to allow a court to take into account the particular seriousness of offences committed against vulnerable 
victims, such as pregnant women. 
I thank Hon Robin Scott for concluding the contributions with his contribution about the very real and troubling 
effects that family violence has on intergenerational families as well. 
With those comments, and before I lose my voice, I thank members for their contributions. I appreciate that 
everybody has indicated support for the bill. This is an important piece of legislation and I commend the bill to 
the house. 
Question put and passed. 
Bill read a second time. 

Committee 
The Deputy Chair of Committees (Hon Dr Steve Thomas) in the chair; Hon Sue Ellery (Leader of the House) in 
charge of the bill. 
Clause 1: Short title — 
Hon NICK GOIRAN: What funding will the government provide to support the 118 provisions that are contained 
in this bill? 
Hon SUE ELLERY: I think I made the comment in the final remarks of my second reading reply that it will be 
subject to the normal budget process. I do not have a dollar figure to give the member. 
Hon NICK GOIRAN: On any other day at any other time, I would follow that up, but we have 118 clauses to get 
through, so I will just let it sit on the record that the government is unable to provide information to the chamber 
about what funding it intends to provide to support the provisions of the bill. 
The bill introduces suffocation and strangulation as a statutory offence in the Criminal Code as an alternative 
offence to section 283, “Attempt to unlawfully kill”. Given what I raised in my second reading contribution, is the 
minister in a position to advise the chamber of the clinical and health implications for an unborn child if their 
mother has been deprived of oxygen because of strangulation? 
Hon SUE ELLERY: No, I am not. I am sure that that information is available, but I do not have medical advisers 
with me at the table, and I am not sure that I can get it. 
Hon NICK GOIRAN: As the minister knows, in Tasmania there is a separate offence for assaulting a woman 
whom the offender knows to be pregnant, which carries a maximum penalty of 21 years’ imprisonment. Did the 
government give any consideration to changing the Criminal Code here in Western Australia to encapsulate 
a standalone assault charge of assault of a pregnant woman? Before the minister takes further advice on it, I recognise 
that in her reply she indicated that there are some provisions in Western Australia for those factors to be taken into 
account at the time of sentencing. To be clear, that is not my question now. My question now is whether any 
consideration was given to ensuring that there is a standalone assault charge, given that Tasmania has that and the 
maximum penalty there is 21 years’ imprisonment. 
Hon SUE ELLERY: I can advise the honourable member that consideration was not given to a separate piece of 
legislation about that. As the honourable member is aware, I have been around this place for a long time and I have 
heard, from time to time, that kind of thing being canvassed by various people. It is not a new prospect, but 
consideration was not given to doing something separate on that issue in this legislation. 
Hon NICK GOIRAN: That is an example of what I was talking about in my second reading contribution when 
I said that I consider this bill to be a missed opportunity. I think there was an opportunity for us to do something 
about violence against women who are pregnant and, unfortunately, as the minister has indicated, there has been 
no consideration of that. 
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I turn to the Law Reform Commission of Western Australia’s final report entitled “Enhancing Family and Domestic 
Violence Laws”, and, in particular, recommendations 71, 72 and 73. Recommendation 71 discusses training for 
court staff and the recommendation made by the Law Reform Commission is — 

That the Department of the Attorney General develop and provide training programs in relation to family 
and domestic violence for all court staff including associates, judicial support officers, administrative 
staff and court security staff. 

Recommendation 72 states — 
That the Western Australian government ensure that the selection criteria for the appointment as a magistrate 
include as a desirable, but not essential, characteristic knowledge of the nature and dynamics of family 
and domestic violence and experience with legal issues concerning family and domestic violence 

Recommendation 73 by the Law Reform Commission states — 
That the Law Society of Western Australia and other relevant approved CPD providers are encouraged 
to ensure that CPD programs are available in relation to the contemporary nature and dynamics of family 
and domestic violence including specific issues in relation to Aboriginal communities, multicultural 
communities, people with disability and children and that, wherever possible, these programs be developed 
and delivered by individuals and agencies with expertise in family and domestic violence. 

None of those recommendations appear to be have been implemented by the bill. Is the government intending to 
progress any of those recommendations? 
Hon SUE ELLERY: We are chasing up the process with respect to recommendation 72. Recommendation 71 is 
around training for court staff. Training was provided to all administrative staff at the Magistrates Court at the 
time that family violence restraining orders were introduced in 2017. Two statewide information bulletins were 
issued regarding the Restraining Orders Act changes in 2017. Courts developed a compulsory online training 
model on family violence restraining orders for administrative staff in the Magistrates Court, which can be made 
available to higher courts if needed. Recommendation 73 is about continuing professional development for legal 
practitioners. WA is collaborating with the commonwealth states and territories on a national project to improve 
the family and domestic violence competency of professionals working in the justice system. A consultation paper 
has been distributed to the to the Law Society, the WA Bar Association, Legal Aid WA and community legal 
centres, and feedback was provided to the commonwealth in September 2019. It is awaiting further commonwealth 
Attorney-General developments. Recommendation 72, which is about magistrate selection criteria, was implemented 
in August 2019 following approval of the Chief Magistrate and Solicitor-General. Understanding and knowledge 
of the dynamics of family and domestic violence are now selection criteria for magistrates. 
Hon NICK GOIRAN: This Law Reform Commission final report contains 73 recommendations. It may please 
the minister and others to know that I do not propose to go through all 73 of them, but there are three further ones 
that I would seek information from the minister on. Firstly, recommendation 11 deals with the issue of police training. 
Can the minister advise whether this has been implemented; and, if not, what training resources are proposed to 
be provided to police? 
Hon SUE ELLERY: Regarding the Law Reform Commission’s recommendation 11, I am advised some additional 
training has been provided to police. More is ongoing, and I can give an undertaking to follow that up with the 
Minister for Police to provide the member with more information, if that is helpful. 
Hon NICK GOIRAN: With respect, minister, recommendation 4 sets out a number of key principles that the new 
family and domestic violence protection order act should include. One of them is about the best interests of the 
child. My first of two questions relating to recommendation 4 is: at any stage during the development of this bill, 
did the government consult with the Commissioner for Children and Young People about the impact on children 
by this bill? Secondly, recommendation 4 also recognises the possibility that there are situations in which both 
people in the relationship are committing acts of violence against each other. Was this also contemplated during 
the drafting of this bill? 

Hon SUE ELLERY: While my advisers are looking up the answer for the second part, I can advise the member 
that yes, the Commissioner for Children and Young People was consulted. I am advised that the issue of both 
partners, if I can use that shorthand, was canvassed in the course of the consultations that occurred with various 
stakeholder groups; however, it did not result in any changes to the bill. 
Hon NICK GOIRAN: The minister indicated that the Commissioner for Children and Young People had been 
consulted in the preparation of the bill. What was the response? Were any concerns raised? 
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Hon SUE ELLERY: Yes, the office of the Commissioner for Children and Young People indicated support for 
the bill, particularly for those new provisions that protect children, for example, from being exposed to circumstances 
of aggravated penalties and a range of other matters. It is supportive of the bill. 
Hon NICK GOIRAN: I think the minister said, “Exposed to aggravated penalties”. 
Hon Sue Ellery: Could you say that again? 
Hon NICK GOIRAN: I think I heard the minister say that the response was that yes, the Commissioner for Children 
and Young People was consulted specifically around children being exposed to aggravated penalties. 
Hon SUE ELLERY: Sorry, the office of the commissioner was not consulted about that; it was consulted about 
the content of the bill and was supportive, particularly around those areas in which the new provisions protect 
children from, for example, being exposed to those aggravated circumstances. 
Hon NICK GOIRAN: Recommendation 41 suggested that the Department of the Attorney General consider 
appropriate and reliable ways to ensure that full and accurate data is recorded. Has this recommendation already 
been implemented?  
Hon SUE ELLERY: It has been partially implemented by the integrated court management system improvements 
following the commencement of the Restraining Orders and Related Legislation Amendment (Family Violence) Act 
in July 2017. In February 2019, the Department of Justice also implemented the FDV flag as applied by police and 
transmitted it into the integrated court management system for criminal charges that occur in circumstances of family 
and domestic violence. It is visible in two Corrective Services client record management databases. Although this 
relates to criminal matters rather than restraining orders, it will help to better identify family and domestic violence 
perpetrators across the various stages of the justice system. It is anticipated that further amendments to the integrated 
court management system will follow. 
Hon NICK GOIRAN: My final question on clause 1 is: does this bill address any of the recommendations that 
arose from the Senate inquiry into the practice of dowry and the incidence of dowry abuse in Australia by the 
Legal and Constitutional Affairs References Committee; and, if not, why not? 
Hon SUE ELLERY: The amendment to the Restraining Orders Act in clause 68 of the bill is a direct result of 
a recommendation of the Senate inquiry to which the member referred about including a definition of “dowry”. 
Clause put and passed. 
Clause 2: Commencement — 
Hon NICK GOIRAN: Before I move the amendment standing in my name at 40/2, I have a preliminary question 
for the Leader of the House. The commencement of the entirety of the bill, with the exception of clauses 1 and 2, 
is to be left for the government to proclaim at some date in the future, and different days may be fixed for different 
provisions. When is it estimated that the government will do this? 
Hon SUE ELLERY: There are three proposed stages. Stage 1 will be four weeks after assent, so the majority of 
the amendments across the bill will be proclaimed within four weeks. Stage 2—that is, the insertion into the 
Criminal Code of the new offences of suffocation and strangulation, and persistent family violence, and the changes 
to the Police Act to require police to record every incident of family violence—will occur in October 2020. The 
third stage will be completed by 1 January 2021, with the commencement of the provisions on the serial family 
violence offender declaration in the Sentencing Act, the provisions on conferencing processes for family violence 
order applications and holding explosives in the Restraining Orders Act, and the amendments exempting family 
violence victims from the obligation to identify the driver of a vehicle in defined circumstances in the Road Traffic 
(Administration) Act. 
Hon NICK GOIRAN: I will just make this observation: I wish we had that level of detail on clause 2 for all bills. 
We were not given that level of detail for the other bills we discussed earlier this week. Nevertheless, I move — 

Page 2, after line 7 — To insert — 
(aa) sections 12, 37 and 118 — on the day after that day; 

By way of a brief explanation, the purpose of this amendment is to ensure that clauses 12, 37 and 118 will all 
commence immediately, the day after assent. These are the three statutory review clauses. 
Hon SUE ELLERY: The government supports the amendment. 
Amendment put and passed. 
Hon MICHAEL MISCHIN: Before I proceed to move the amendment standing in my name at 41/2, I note that the 
Leader of the House mentioned that it is planned that various components of the bill will be brought into operation 
over a period of time. If I understood her correctly, it is planned that the amendments to the Criminal Code that 
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will establish new offences of strangulation and suffocation and the like are expected to come into operation in 
October. Is that right? 

Hon Sue Ellery: Correct. 

Hon MICHAEL MISCHIN: Why? Are regulations necessary for them to be brought into operation; and, if so, 
what? It seems to me that they are standalone offences. 

Hon SUE ELLERY: A working group, with membership from the office of the Commissioner for Victims of Crime, 
the Director of Public Prosecutions, the Western Australia Police Force and the Department of Health, including 
the Sexual Assault Resource Centre, is being established to develop tailored online training and communication 
materials for the legal and health support sectors. It will take time to do that. 

Hon MICHAEL MISCHIN: I still do not quite understand why that is an impediment to the bringing into effect 
of any of the amendments to the Criminal Code. None of them appear to require regulations. Some training may 
be required, but it would not take several months to tell the police and others that there are new offences in the 
code. It seems to me that these could be brought into effect immediately rather than having to wait. I just do not 
understand why they have to wait for several months. 

Hon SUE ELLERY: As was acknowledged in the course of the second reading debate, these provisions in particular 
are complex. It is about making sure that those who will have the responsibility to lay the charges are properly 
trained in, I suppose, the complexity and nuances of these new offences of suffocation and strangulation, and 
persistent family violence. It is about trying to make sure that we have the time to train people to do it properly. 

Hon MICHAEL MISCHIN: It seems odd that things like the insertion of a circumstance of aggravation in the 
offence of deprivation of liberty will require training, and likewise for the other amendments. It did not seem to 
require that level of preparation to bring into effect the Family Violence Legislation Reform (COVID-19 Response) 
Bill 2020, which seemed to involve far more complexity in how to deal with bail issues and the like. That came 
into operation on the day after the bill received royal assent back in April, but so be it. I move — 

Page 2, after line 9 — To insert — 

(2) However — 

(a) if no day is fixed under subsection (1)(b) before the end of the period of 10 years beginning 
on the day on which this Act receives the Royal Assent, this Act is repealed on the day after 
that period ends; or 

(b) if paragraph (a) does not apply, and a provision of this Act does not come into operation 
before the end of the period of 10 years beginning on the day on which this Act receives the 
Royal Assent, the provision is repealed on the day after that period ends. 

This amendment provides a time limit on the licence that Parliament is granting the government to bring the bill 
and all its provisions into effect. In essence, if the bill is not brought into operation within 10 years of receiving 
royal assent, the bill will disappear off the statute book, or if any particular provisions are not operative within 
10 years, they will be automatically repealed and will disappear. I understand the government’s desire is for the 
provisions to come into operation a lot earlier than that, and so be it, but we never know when something will slip 
through the net for one reason or another or the government will not wish to proceed with something. 

Hon SUE ELLERY: The government will support the amendment. 

Amendment put and passed. 
Clause, as amended, put and passed. 

Clauses 3 and 4 put and passed. 
Clause 5: Section 283 amended — 
Hon NICK GOIRAN: What was the basis upon which it was determined that a statutory alternative to section 283 
of the Criminal Code is required? 

Hon SUE ELLERY: I take the member to section 283 of the Criminal Code that refers to attempts to unlawfully 
kill, which is the reference in clause 5 of the bill. Subsection (1) sets out the provisions when a person attempts to 
unlawfully kill and refers to them being guilty of a crime. Underneath that is a list of alternative offences. Clause 5 
will insert proposed section 298. If they are not able to establish that the test for section 283 has been met, there 
are a range of alternatives, including proposed section 298. It is about making sure that the person is charged with 
the higher offence, but they could be convicted of the lower one. Clause 6 will add proposed section 298 into that 
list of already existing alternative offences, which comprises sections 292, 294, 297, 304, 305 or 317. 
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Hon NICK GOIRAN: I know what it does, but that was not my question. I asked what was the basis upon which 
it was determined that this should be an alternative to section 283. The Leader of the House indicated in her response 
that it will give the opportunity, if you like, for a lesser offence to be the outcome. Is it the case that matters of this 
sort were unsuccessfully prosecuted and that that is the reason that this has been deemed necessary? That is the 
kind of information I am looking for. What is the genesis for the determination to make this alternative? 

Hon SUE ELLERY: It is a policy position that recognises that strangulation and suffocation are serious, that they 
exist and that they have not necessarily been appropriately captured because of all the issues that I laid out in my 
second reading reply about how family and domestic violence is misunderstood and elements of it have been 
misinterpreted over the decades. It is important to recognise it as a standalone offence. It can fit under unlawful 
killing, but if that test cannot be met, the policy position is that we still want to treat this as a serious issue and 
recognise that it is, in fact, a particular element of family and domestic violence, and, therefore, provide an alternative 
way for the same issue to be prosecuted. 

Clause put and passed. 

Clause 6: Sections 298 to 300 inserted — 
Hon MICHAEL MISCHIN: I have a few questions regarding proposed section 298, which is the suffocation and 
strangulation offence. I note that a lot has been said about the inherent dangerousness of suffocation and strangulation, 
but, of course, that is only the title of that particular set of elements that constitute that offence. In fact, the particular 
behaviour may be rather less sinister or dangerous. It states that a person commits a crime if they unlawfully 
impede another person’s normal breathing, and one means of doing that may be by blocking completely or partially 
another person’s nose, mouth or both. The example that I postulated in the course of my second reading contribution 
was to take a child by the nose and momentarily block their nose. That would impede their breathing, would it 
not? That satisfies the elements of the offence, does it not? 

Hon SUE ELLERY: I am not sure where the honourable member wants to go with that, but, yes, the description he 
gave is correct—but whether that is a matter that becomes worthy of prosecution remains to be seen. It would depend 
entirely on the circumstances. The member also gave the example, I think, in his second reading contribution—
perhaps it was not Hon Michael Mischin—about someone putting their hand over a person’s nose to stop them 
from snoring. It would depend entirely on the circumstances. 

Hon MICHAEL MISCHIN: I understand that entirely, and that is the point I am making. We have been speaking 
about the title of that clause, the label that has been applied to these various elements as indicia of family violence 
that can lead to more violent acts and all sorts of health and other consequences, and how suffocation and strangulation, 
the Leader of the House said, is inherently dangerous. But that is on the basis of what might commonly be considered 
strangulation or suffocation, not the elements that constitute that in the bill. Taken singularly, some of these are 
not inherently dangerous at all, yet they constitute an offence. That would be right, would it not? 

Hon SUE ELLERY: No, it would not be right, honourable member. Blocking another person’s nose, mouth or 
both, completely or partially, is dangerous. Applying pressure on or to another person’s neck is dangerous. 

Hon MICHAEL MISCHIN: I will get back to it. A parent may play with their child and squeeze their nose 
together, which blocks their child’s breathing and their nose, completely or partially. That is all that is necessary 
to impede them from taking a breath through their nose. Is the minister saying that that is inherently dangerous 
and ought to be prosecuted? 

Hon Sue Ellery: No. 

Hon MICHAEL MISCHIN: Let us ask this in two stages. Is that inherently dangerous? 

Hon SUE ELLERY: We seem to be going around in a circle here. I have already answered the question. Are 
those actions, standing by themselves, dangerous? Yes, they are. The second part of the member’s question was: 
are they worthy of being prosecuted? That will depend entirely on the circumstances. Those actions are included 
in this bill because they are particularly obnoxious elements that have been demonstrated to be indicators of further 
domestic violence. If a person has been subjected to suffocation, they are seven times more likely to be a victim 
of further domestic violence and homicide. Those actions have already been identified as indicators of a far more 
serious offence with far more serious outcomes in the pattern of behaviour known as family and domestic violence. 
I get the honourable member’s question, but to use the example of tweaking a child’s nose diminishes the seriousness 
of why we are considering this very serious matter. 

Hon MICHAEL MISCHIN: No, that is not what I am saying at all. I find that astonishing. I am not diminishing, 
by any means, the seriousness of strangulation and suffocation or the blocking of people’s breathing and the like. 
I am saying that when we look at the individual elements that support the offence and the manner in which it is 
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framed, some of those can be wholly innocuous. If the minister cannot understand that distinction, then we are 
never going to come to an agreement. 

Hon Sue Ellery: You’re right; we won’t. 

Hon MICHAEL MISCHIN: No, we will not. The same thing happened when we dealt with the Criminal Law 
Amendment (Intimate Images) Bill. The minister said that the distribution of intimate images is a bad thing, and 
then the offence was framed so broadly that it embraced totally innocent conduct. Her solution to that was to require 
an accused to establish a defence and to rely on prosecutorial discretion. I do not think that I am going to be able 
to get through to the minister on this because we have a totally different mindset on how to read a criminal statute. 
Hon Sue Ellery: Yes, because you know better than I do. 
Hon MICHAEL MISCHIN: I do, actually. I had something like a quarter of a century’s experience in prosecuting 
people rather than simply talking about it. 
Hon Sue Ellery: Good on you! 
Hon MICHAEL MISCHIN: Yes, good on me! What have you been doing? 
The CHAIR: Order, members! Just between all of us, let us just keep the temperature down. It is only a quarter 
to 10 on a Thursday night so let us all relax. Hon Jacqui Boydell has the call. 
Hon JACQUI BOYDELL: Does the offence of suffocation—the blocking, completely or potentially, of another 
person’s nose, mouth or both—have to be committed in circumstances of aggravation during an act of family 
violence? Does the act of suffocation have to be an aggravated act for it to be an offence under this legislation? 
Hon SUE ELLERY: The penalty is what is dependent on whether the offence is committed in circumstances of 
aggravation and family violence. 
Hon AARON STONEHOUSE: It might help to expedite the consideration of this clause if I first ask some general 
questions about the proposed offence, before moving my foreshadowed amendments to the proposed section. I will 
pick up the line of questioning by Hon Michael Mischin. I would like to clarify a few points about the circumstances 
around this offence that might arise and the way the offence is defined that are really important for us to understand. 
Am I right to assume that the suffocation or strangulation offence might create an offence if someone in a mixed 
martial arts tournament applies a chokehold to their opponent? Regardless of whether the prosecution would pursue 
that, I want to know if that would be an offence under this proposed section. 
Hon SUE ELLERY: During a sporting contest, including a mixed martial arts tournament, if a person’s normal 
breathing or circulation is impeded, defences may be available under the Criminal Code if the act was an unwilled 
act or omission under section 23A of the code, or the result of the act was an accident under section 23B. It is already 
the case that acts committed in the course of contact sports might meet the criminal threshold of existing offences 
in the code that do not include lack of consent as an element. However, while a complaint to police in these 
circumstances is unlikely, in the event that a complaint is made, a decision will be made by investigating police as 
to whether to lay a charge, and by prosecutors as to whether the prosecution is in the public interest. 
Hon AARON STONEHOUSE: The minister mentioned some defences that are currently available in the code. 
Is it right that those defences would not apply to proposed new section 298? I understand that proposed new 
section 298 has no defences; is that right? 
Hon SUE ELLERY: No, that is not correct. Defences that are available include self-defence. That would be available 
to an accused charged with the offence as it is not conditional upon assault being an element of the offence, in the 
same way as the provocation defence. All other defences or exculpatory matters contained in part 1, chapter V of 
the Criminal Code, such as an unwilled act or omission under section 23A, which is what I referred to before, or 
an accident under section 23B, will also still be available as a defence. 
Hon AARON STONEHOUSE: I am looking at sections 23, 23A, 23B and 24 — 
Hon Sue Ellery: It is just sections 23A and 23B. 
Hon AARON STONEHOUSE: Those types of scenarios would not be likely to apply in the case of a mixed 
martial arts tournament when a chokehold is applied intentionally. It is a common technique in mixed martial arts; 
therefore, the defence of it being an accident or an unwilled act or omission would not apply. Just so that we are 
absolutely clear, in a mixed martial arts tournament, if someone’s arm somehow gets under an opponent’s chin, 
and then their body falls on top of the opponent and an accidental pressure that resembles a chokehold is applied 
that impedes the regular flow of blood to the opponent’s brain, that person may be able to rely on the accident 
defence in section 23B of the Criminal Code. However, if the person intentionally applies a chokehold, which is 
a common practice in mixed martial arts—anybody who has watched UFC or similar would know that that is 
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a common technique—it would be an offence under this provision. The prosecution may have some discretion, 
but it would be an offence and those defences in sections 23A and 23B of the code would not apply. 
Hon SUE ELLERY: The honourable member is correct; those things could constitute an offence. The likelihood 
of prosecution is remote. The intent of these provisions apply directly in the context of family and domestic violence. 
These laws are not put together for the purpose of prosecuting people who are participating in UFC mixed martial 
arts; they are put together for the purposes of protecting women who, for centuries, have been subjected to suffocation 
and strangulation as part of family and domestic violence. 

Hon AARON STONEHOUSE: I think it is important that we clarify this, because of course it will ultimately be 
up to the prosecution and the courts to interpret how these offences work. It is all good and well for us to say that 
it is not our intent to capture these other things, but from a reading of the ordinary English used here it is clear 
from the black-and-white text of the clause that it will capture the types of scenarios that Hon Michael Mischin 
was trying to interrogate and the scenario that I just painted, which is mixed martial arts. It is important that we clarify 
this not only for the purposes of statutory interpretation, but also the public, who must follow the law that we pass 
here. We are creating a scenario in which those people engaged in mixed martial arts will have to change their 
policy; they will have to stop practising — 

Point of Order 
Hon ROBIN SCOTT: The honourable member has gone from kinky sex to cage fighting. Could he stick to the 
bill, which is family violence? 
The CHAIR: The point of order would appear to be relevance. The honourable member’s remarks are relevant. 
There is no point of order. 

Committee Resumed 
Hon AARON STONEHOUSE: I think it is possible to have a mature debate in examining this clause. I know it is 
late and some members are away on urgent parliamentary business, but it is ultimately our job to consider the potential 
unintended consequences of this legislation. It is all good and well to make jokes and to perhaps rely on emotive 
arguments and quote crime statistics, but, ultimately, cooler heads should prevail. There is that risk, and I think I have 
illustrated that risk when it comes to mixed martial arts. There is also a risk around consensual acts, which I raised 
during my contribution to the second reading. The problem is that there seems to be two lines of thinking: one is that 
although it is not intended to capture consensual acts, the intention, as has been pointed out by the minister, is to 
address domestic violence, which we all agree is a scourge. I have already said this: I would like heftier penalties. 
I would like to see a penalty of up to 25 years’ imprisonment for the offence of choking. No-one disagrees with 
the seriousness of choking in a domestic violence scenario. One idea is that that is the intent; it is not intended to 
capture consensual activities. That stands somewhat in contradiction to the second reading speech and to the 
explanatory memorandum, which were very, very clear on the intention being not to preclude consensual acts. It 
is very, very clear in the second reading speech and in the explanatory memorandum that the intention is to capture 
those consensual acts as well, based on a policy that someone should not be able to consent to a life-endangering 
act. It will get very confusing if a magistrate is brought a matter in which, seemingly, a consensual act has been 
engaged in. Whether that was MMA or something else does not matter, but a consensual act has been engaged in 
and the magistrate will look at this statute. It is very clear, in black and white, that a person cannot consent. Looking 
at the second reading speech and the explanatory memorandum, all the intrinsic and extrinsic material that 
a magistrate would look at all points towards the fact that a person is not meant to be able to consent to the type of 
offence that is written here. There may be some exchange in the Committee of the Whole House but it is really 
hard to say which way it will go. Hopefully, magistrates will be able to cut through and make a sensible ruling, as 
we saw with the intimate images case I referenced earlier. 
I will not labour the point. Ultimately, I cannot save the government from its own mistakes. I think there is a risk of 
unintended consequences. I have made the argument as best I can. I have an amendment that I will move, Mr Chair. 
If that is ultimately unsuccessful, and in the future there is a case before a magistrate in which a consensual act has 
been treated as a criminal offence, I guess we will see. Time will tell whether I was right in my concern about 
unintended consequences. I move the amendment standing in my name on the supplementary notice paper at 42/6. 
The CHAIR: Member, there are three proposed amendments to clause 6 on the supplementary notice paper. Are 
they all part and parcel of the same thrust? If so, the real substance of your amendment is contained in the third of 
those amendments. You might like to see whether there is agreement in the Committee of the Whole by seeking 
leave to move the three amendments cognately. 
Hon AARON STONEHOUSE — by leave: I move — 

Page 4, line 19 — To delete the line and substitute — 
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Penalty for this subsection: 
Page 4, line 23 — To delete “penalty:” and substitute — 

penalty for this subsection: 
Page 4, after line 29 — To insert — 

(2) The person is not criminally responsible for the act referred to in subsection (1)(a) or (b) if the 
other person consents to the act. 

Hon SUE ELLERY: I did respond to this and outlined the government’s opposition to these amendments in my 
reply to the second reading speech, so I do not intend to repeat those, unless the member wants me to. The 
government’s position is that there are very severe and not necessarily well known potential consequences of 
suffocation and strangulation from not just a medical point of view, but also the frequency of this conduct in 
a family violence context and its significance as an indicator of potential future homicidal violence. For those 
reasons, the government will not be supporting these amendments. 
Hon MICHAEL MISCHIN: I rise to indicate that the opposition will not be supporting the amendments. 
I understand the concerns expressed by Hon Aaron Stonehouse. Although I understand he is not a lawyer, he seems 
to have a much better grasp of how to read an offence provision in a statute than the minister does. He is able to 
isolate the difference between those components that have to be proved to establish an offence and the question of 
whether it is to be prosecuted with the objective of the legislation, which is the means to achieve that. I have to 
say that I do not think the drafting is apt to that. The words “without that other person’s consent” ought to have 
been included somewhere in the body of proposed section 298 rather than in the terms expressed here as a separate 
subsection dealing with criminal responsibility. 
Other than that, although I have concerns about the components and the breadth to which this section goes, as it is 
currently drafted, I do not think Hon Aaron Stonehouse’s proposed amendments solve some of those problems. In 
any event, if the government is prepared to take the responsibility of drafting legislation that goes far beyond what 
it really wants to achieve, it will have to wear that. 
Hon NICK GOIRAN: Has proposed section 298, this new offence of suffocation and strangulation, been 
modelled on another jurisdiction; and, if it has, does the other jurisdiction have the type of provision that is being 
proposed by the honourable member at this time?  
Hon SUE ELLERY: We surveyed all the other jurisdictions. No other jurisdiction has the provision that is in the 
amendment before us. When drafting the provisions that we put into the bill, we tried to address the problems that had 
been identified by other jurisdictions, but no other jurisdiction has a provision similar to our changes to section 298. 
Hon NICK GOIRAN: I do not understand. The minister said that no other jurisdiction has the provision but then 
she tried to address the issues that have been identified in the other jurisdictions. I do not understand how we can 
have both situations. 
Hon SUE ELLERY: Other jurisdictions have provisions relating to strangulation and suffocation that are different 
from ours. This is a first version in Australia. However, when surveying the provisions that apply in other 
jurisdictions, the team looked at and asked for what issues had arisen during other jurisdictions’ applications of 
their provisions. 
Hon AARON STONEHOUSE: The last point I will make before the question is put is that this is perhaps an 
unusual way to go about it. Indeed, my preferred option would be to merely include something along the lines of 
“without the person’s consent to the line of the offence”. In fact, that was the original direction in which I was 
headed. However, as Hon Michael Mischin rightly points out, I am not a lawyer so I relied on the advice of the 
Parliamentary Counsel’s Office that insisted that this was the best way to go—either a defence or, in this case, we 
may consider it an exculpatory circumstance but, as my drafter instructed, it is better to refer to it as a circumstance 
in which the person is not criminally responsible. It is a little unwieldy but I was assured that this was the best 
way to go about it. Having said that, I would much prefer to not have this model but rather something similar 
to the one in New South Wales, which has varying offences for different degrees of severity for suffocation or 
strangulation so we can go from a mere five-year prison sentence all the way up to a 25-year prison sentence and 
deal with those various scenarios differently and perhaps apply a factor of consent to some but not to others. 
I appreciate that these amendments perhaps do not address all the concerns that we may have, but they are certainly 
better than nothing, and therefore I commend them to the chamber. 

Amendments put and negatived. 
Hon MICHAEL MISCHIN: Hopefully, this is my final question on proposed section 298. Can that offence be 
committed through negligence? 
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Hon SUE ELLERY: To help us answer the member’s question, perhaps he could give us an example of how he 
thinks negligence could occur in the circumstances that we are talking about. 
Hon MICHAEL MISCHIN: I will pick up on the example used by Hon Aaron Stonehouse of a sporting contest. 
During, say, a football tackle and a bit of a scuffle and wrestle on the ground, player A, who has tackled player B, 
impedes player B’s normal breathing by manually blocking, partially, that other person’s nose or mouth. He does 
not intend to do it but it happens as a consequence of his actions. Does that satisfy the elements of the offence? 
Forget about the title of the clause, which is irrelevant. Let us deal with the elements of the offence as drafted and 
the defences and otherwise in the Criminal Code. Would that constitute an offence? Forget about whether the police 
would charge and the like. If player B says, “That stopped my breathing for a minute”, has player A technically 
committed an offence? 
Hon SUE ELLERY: No, it is not possible to commit the offence by negligence. Duties are defined in the 
Criminal Code. If it is an unwilled act, there is a defence. If the consequence—blocking breathing—is unforeseeable, 
there is a defence. 

Hon NICK GOIRAN: My question is not about proposed section 298. I have some questions about proposed 
sections 299 and 300. It may be of some encouragement for the minister to note, at least on my part, that once I have 
asked my few questions relating to clause 6, I do not have any other questions until clause 34, keeping in mind 
that it is a 113-clause bill. 
We talked about whether there had been a decision to model the offence at proposed section 298 on another 
jurisdiction. Has any modelling been done on the offence at proposed section 300?  
Hon SUE ELLERY: The Tasmanian model, in particular, was looked at and then adapted to the WA Criminal Code, 
particularly around section 321A. 
Hon NICK GOIRAN: Thank you, minister. I quickly make the observation that I am disappointed that the 
Tasmanian model was adopted on this front but not with regard to pregnant women, which we were discussing earlier. 
Nevertheless, the minister will be aware that concerns were raised by the Law Society of Western Australia and 
the minister indicated in her response that some changes had been made. There are two parts to this question. Firstly, 
the changes that have been made, are they the ones that then explain why we have bill 160–2, so the amendments 
are to satisfy, at least partially, the consent of the Law Society? Were they addressed in the other place before the bill 
came here? Secondly, to what extent have all the Law Society’s concerns been addressed by those amendments? 
Hon SUE ELLERY: Yes, some of those matters were addressed in the Assembly. In respect of the Law Society’s 
issues, there was a threshold issue and issues around persistent family violence, so it had some general policy 
issues. In my second reading speech in reply, I outlined how amendments or adaptations were made. Whether the 
Law Society remains completely satisfied that that meets its concerns, I suspect probably not; but where we could 
make them, adaptations were made, consistent with the government’s policy. 
Hon NICK GOIRAN: In proposed section 300(5), the proposed offence absolves the prosecution of its statutory 
duty to disclose evidence to the accused person and to the court during a prosecution. How is it that the government 
intends that a person charged with the offence will be able to prepare their defence against the charge that they 
have received if they are not given particulars of dates or circumstances? 
Hon SUE ELLERY: The provision does not affect the prosecution’s normal statutory duty of disclosure of 
evidence to the accused person and to the court during a prosecution, including the prosecution’s obligation to 
disclose to the accused person all the evidence in the possession of the prosecution, both favourable and unfavourable 
to the accused person. There are ways to identify an incident to enable fairness to an accused and to ensure a safe 
conviction outside of a specific time, date or location. This has shown to be the case in prosecutions for child sexual 
offending—for example, a description of an event; corroborating evidence, including from witnesses; or the general 
location of incidents and the peripheral matters. For an example of this under the comparable section 321A of the 
Criminal Code, there was the WA Supreme Court of Appeal case of JJS v The State of Western Australia [2014]. 
Ultimately, it is a question for the court or jury to determine whether the evidence presented is sufficient to satisfy 
them, to persuade them beyond reasonable doubt. To be satisfied, a court of jury will include consideration of any 
lack of detail in the particulars when assessing a complainant’s credibility and reliability. 
Hon NICK GOIRAN: I turn then to proposed section 299 and the terms used there. In particular, I want to look 
at the concept of “level of trust”. In proposed section 299(2), several things can be taken into account, including 
the circumstances of the relationship. Proposed section 299(3)(a) states — 

… including, for example, the level of trust and commitment; 
Level of trust is very subjective, so how is that intended to be interpreted? 
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Hon SUE ELLERY: The provision sets out a range of indicators that might assist to determine whether an 
intimate personal relationship exists. The member is quite correct in the sense that they are subjective, but it will 
really be dependent on the particular circumstances and those things may be taken into account whether an intimate 
personal relationship exists as a way of deciding with respect to the previous provision, proposed subsection (2)(b). 
Hon NICK GOIRAN: The definition in proposed subsection (1) of the “designated family relationship” has been 
drafted in such a way so as to exclude a relationship between an adult child and a parent where persistent family 
violence or, indeed, elder abuse occurs. Why was that done? 
Hon SUE ELLERY: The policy intent here is specifically narrow to intimate partner relationships. That is not to 
diminish the issues that the member has raised, and which the member has a history of raising, about, for example, 
elder abuse. It might be that that is an appropriate form of legislation to put in place at some point, but this is very 
specifically around intimate partner relationships. 
Hon NICK GOIRAN: My last question on not only proposed section 299, but also clause 6, relates to proposed 
subsection (6), which is found on page 6. It says — 

For the purposes of subsection (5), the acts of family violence — 
(a) need not all constitute the same prescribed offence; and 
(b) need not all have occurred in this State as long as at least 1 of them did. 

Is that intended to capture acts of violence that have occurred outside of the state and, indeed, could that be outside 
of Australia?  

Hon SUE ELLERY: Yes. 

Hon MICHAEL MISCHIN: I have one question regarding proposed section 299. I understand it is modelled on, 
effectively, section 321A of the Criminal Code, which deals with persistent child sexual offending. However, this 
will also have, in support of a prosecution, the various directions that must be given in respect of family violence 
under the Evidence Act—when we get to those in due course—that will emphasise and try to minimise the potential 
significance of the vagueness of the evidence that may be brought against an accused over a period of allegations 
that may span 10 years. Is there a similar provision in the Evidence Act to support section 321A?  

Hon SUE ELLERY: There is nothing in the Evidence Act in respect of child sex offences that goes to the same 
level of detail as is proposed in this bill. There are the general principles around what is in the Evidence Act in 
section 36BD, “Lack of complaint, jury warning about”. Some of those principles are set out in the Evidence Act, 
but there is nothing in respect of child sex offences that goes to the level of detail in what is before us now. 

Hon MICHAEL MISCHIN: That is part of my concern. Although the two offences are similar and embrace 
similar sorts of principles of persistent offending over a period of time, this provision is going to go a whole lot 
further because of the questions of vagueness about incidents, the ability to give sufficient detail and the like is 
being bolstered by mandatory directions, in due course, that must be given by a judge to support a complainant’s 
credibility and the like. That is something that is not available in those other sort of cases under section 321A of 
the Criminal Code, and that can be read by a tribunal of fact, such as a jury, as being supportive—an excuse—that 
might swing a jury in favour of evidence that might otherwise be unreliable. Do not get me wrong; I have no 
problem at all in convicting people who are guilty. But we must recognise the danger—hence, I am being devil’s 
advocate—of false complaints. They do happen. I have seen them happen. Therefore, I am concerned that sufficient 
safeguards exist to ensure that a prosecution of someone for a number of incidents over a period of 10 years can 
actually be defended if a person is innocent. Nevertheless, we will move on. My only other question is about 
clause 7. I have nothing further to say about clause 6. 

Clause put and passed. 

Clause 7: Section 333 replaced — 

Hon MICHAEL MISCHIN: Clause 7 is a replacement of a current offence in section 333 of the Criminal Code 
for deprivation of liberty. The question I will ask is applicable to some other provisions that introduce an 
aggravated penalty that is greater than the norm. One circumstance of aggravation, of course, if we are picking up 
on section 221 of the Criminal Code, is if an offender is in a family relationship with the victim of the offence. 
Why is that more serious than being unlawfully detained by an absolute stranger? 

Hon SUE ELLERY: The Criminal Code already recognises family relationships as an aggravating factor for 
a whole range of offences. We are adding more to that list of offences. 

Hon MICHAEL MISCHIN: I can understand that in certain types of assault and things of that character, but if 
someone is locked in a room by someone with whom they are in a family relationship, why is that more serious 
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than an absolute stranger locking them in a room? Surely if an absolute stranger does that, it is just as fraught 
a circumstance. Why does being in a family relationship elevate it to 14 years over 10 years? 

Hon SUE ELLERY: I take the honourable member to the Law Reform Commission of Western Australia report 
“Enhancing Family and Domestic Violence Laws: Final Report 2014”, recommendation 42.2. This is supported 
by the stakeholders who were consulted on the bill. It states — 

2. That the Criminal Code (WA) be amended to provide for a higher statutory penalty for the 
offences of criminal damage under s 444 (other than criminal damage by fire), deprivation of 
liberty under s 333, threats under ss 338A–C, and assault causing death under s 281, if the offence 
is committed in circumstances of aggravation as defined under s 221. 

Clause put and passed. 

Clauses 8 to 13 put and passed. 

Clause 14: Section 4 amended — 

Hon SUE ELLERY: I move — 

Page 14, lines 7 to 11 — To delete the lines. 

This amendment, together with several proposed amendments that follow, seeks to delete a provision that was passed 
and will come into operation under the Family Violence Legislation Reform (COVID-19 Response) Bill 2020. 
This amendment will delete the relevant lines of clause 14 that introduce a definition of “approved electronic 
monitoring device”. 

Hon MICHAEL MISCHIN: The opposition will support the Leader of the House’s motion. 

Amendment put and passed. 
Clause, as amended, put and passed. 
Clause 15 put and passed. 
Clauses 16, 23–28, 36, 43, 44, 51, 52, 56–58, 63, 71, 72, 76, 78–80 and 94–96 — 
Hon SUE ELLERY: As I flagged in my second reading reply, at this point I seek leave, pursuant to standing 
order 132(a), to put clauses 16, 23–28, 36, 43, 44, 51, 52, 56–58, 63, 71, 72, 76, 78–80, 94–96 as one question. 
Chair, as I have explained, these are the amendments that appear on the supplementary notice paper in my name 
to oppose the clause, for the reason that these matters were dealt with in the COVID-19 version of this bill. 
Leave granted. 
The CHAIR: I remind members that the purpose of the Leader of the House in seeking to put these clauses as 
one question is so that the question that they be deleted—that is, not agreed to—can be dealt with. By agreeing to 
this question, members are agreeing in one vote to acquiesce to those several proposals standing on the supplementary 
notice paper in the name of the Leader of the House to delete the clauses. If members are in favour of that, they 
will vote no to the question that those clauses be agreed to. 
Clauses put and negatived. 
Clauses 17 to 22 put and passed. 
New clause 25 — 
Hon SUE ELLERY: I move — 

Page 22, after line 16 — To insert — 
25. Section 76A amended 

After section 76A(1) insert: 
(1A) Where an offence in respect of which an ISO may apply is a family violence offence 

and the offender is a serial family violence offender, the court must consider whether 
to require electronic monitoring under this section. 

As I have foreshadowed, the effect of this amendment is to insert into section 76A(1) a new subsection (1A), which 
was previously included as proposed subsection (2). 
New clause put and passed. 
New clause 28 — 
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Hon SUE ELLERY: I move — 
Page 24, after line 15 — To insert — 

28. Section 84CA amended 
After section 84CA(1) insert: 
(1A) Where an offence in respect of which CSI may apply is a family violence offence and 

the offender is a serial family violence offender, the court must consider whether to 
require electronic monitoring under this section. 

The effect of this amendment is to insert into section 84CA(1) a new subsection (1A), which was previously 
included in the bill as proposed subsection (2). 
New clause put and passed. 
Clauses 29 to 33 put and passed. 
Clause 34: Part 17 Division 3 inserted — 
Hon NICK GOIRAN: Clause 34 refers to the term “approved expert”. Who might be considered an approved 
expert who would meet this definition? 
Hon SUE ELLERY: The qualification, skills and experience will be related to risk assessment and knowing how 
to conduct risk assessments using the appropriate tools, as well as an understanding of family violence and how risk 
is assessed in this context. It is envisioned that the types of professionals will be psychiatrists, clinical psychologists 
and social workers with experience in family violence and risk assessment. 
Hon NICK GOIRAN: In the examples the minister gave, I heard her talk about psychologists, psychiatrists and 
social workers. I understand that the first two are registered professions, but for the latter that is not the case. What is 
the basis on which there will be sufficient confirmation that the social worker will have the appropriate qualification? 
The minister will see that the definition, as set out at line 9 on page 26, refers to appropriate qualifications. Obviously, 
that will be self-explanatory in the case of the psychologist and the psychiatrist, but maybe not so in the case of 
the social worker. Can the minister clarify what is intended at this point? 
Hon SUE ELLERY: The CEO must be satisfied that the person possesses the appropriate qualifications, skills and 
experience to carry out the assessment, so it is a combination—not just a formal qualification, but the skills and 
experience. As I said in my previous answer, those qualifications, skills and experience will be related to a risk 
assessment and knowing how to conduct risk assessment using the appropriate tools, as well as an understanding of 
family violence and how risk is assessed in that context. It will depend on the particular circumstances. The CEO has 
to satisfy themselves that the person possesses the appropriate combination of the qualification, skills and experience. 
Hon NICK GOIRAN: Proposed section 124E(6) on page 28 of the bill refers to the approved expert preparing 
a report. Will the report prepared by the approved expert be able to be used as evidence if the person is charged 
again with serial family violence in the future? 
Hon SUE ELLERY: This is a report prepared for the purposes of determining whether a person should be 
declared a serial family violence offender, so it is not intended that the report be used for evidence in some future 
unrelated different offence. It is produced for the very specific purpose of declaring whether that person is a serial 
family violence offender. 
Hon NICK GOIRAN: I think it helps that the minister has indicated that it is not intended; nevertheless, despite 
the intention, could it be used in the future for that purpose? 
Hon SUE ELLERY: With the advice available to me now, I cannot give the member a definitive answer that no, 
it could not be used, or yes, it could be used. I am not able to answer that question for the honourable member. It 
was drafted for a discrete purpose. I am not able to give the member an answer to his question about whether it 
could be used for some other purpose. 
Clause put and passed. 
Clause 35 put and passed. 
Clauses 37 and 38 put and passed. 
Clause 39: Section 4 amended — 
Hon SUE ELLERY: I move — 

Page 33, lines 7 to 11 — To delete the lines. 
This deletes a provision that was passed and came into operation under the COVID-19 version of the legislation. 
It deletes the relevant lines that introduce the definition of “approved electronic monitoring device”. 
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Amendment put and passed. 
Clause, as amended, put and passed. 
Clause 40: Section 30 amended — 
Hon SUE ELLERY: I move — 

Page 34, line 27 to page 35, line 19 — To delete the lines and substitute — 
(1) In section 30 delete “A parole” and insert: 

(1) A parole 
Similar to the previous amendment, this is related to electronic monitoring provisions in the Family Violence 
Legislation Reform (COVID-19 Response) Act 2020. 
Amendment put and passed. 
Clause, as amended, put and passed. 
Clauses 41 and 42 — 
Hon SUE ELLERY — by leave: I move — 

Page 36, lines 2 to 13 — To delete the lines. 
Page 36, line 24 to page 37, line 19 — To delete the lines and substitute — 

(1) In section 74G delete “A PSSO” and insert: 
(1) A PSSO 

These two amendments relating to clauses 41 and 42 go to the same thing. They are around the approved electronic 
monitoring device provisions in the Family Violence Legislation Reform (Covid-19 Response) Act 2020. 
Amendments put and passed. 
Clauses, as amended, put and passed. 
Clauses 45 and 46 put and passed.  
Clause 47: Section 3 amended — 
Hon SUE ELLERY: I move — 

Page 41, lines 7 to 11 — To delete the lines. 
Amendment put and passed. 
Clause, as amended, put and passed. 
Clauses 48 to 50 put and passed. 
Clauses 53 and 54 put and passed. 
Clause 55: Section 40 amended — 
Hon MICHAEL MISCHIN: Clause 55 will insert proposed section 40(3) into the Bail Act and deals with the 
question of a surety approval officer not including the reasons given to an applicant for their application for a surety 
being rejected, while still making a record of the reasons. What is the rationale for that? The provisions in proposed 
section 38(1)(d) seem quite plain that a person is not qualified to be approved as a surety if the surety approval 
officer knows or has reasonable grounds to believe that there is a restraining order out between the person and the 
accused or that there is a family relationship and the person applying is a victim of an offence for which the accused 
has been convicted within the last 10 years and the like. As the information is being recorded, why is it a problem 
to say that a person cannot be approved as a surety because the person is not qualified for those reasons? 
Hon SUE ELLERY: Essentially, there is a risk that the victim may well be there with the perpetrator, and we do 
not want the proposition being put to the victim in front of the perpetrator that the victim may well be a victim of 
family or domestic violence. 
Hon MICHAEL MISCHIN: Surely, the victim and the perpetrator would know whether the victim has a current 
restraining order out against the perpetrator or that the perpetrator is in a family relationship with the surety applicant 
and the surety applicant is a victim or that the person who is applying to be a surety is the alleged victim of an 
offence for which the accused has been charged when in a family relationship. That cannot be hidden from them. 
It might avoid bringing into activation a further futile application under section 41 of the Bail Act, which states — 

A decision by a surety approval officer not to approve of the applicant as a surety is final unless the 
applicant becomes entitled to re-apply under subsection (2). 
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Subsection (2) involves new facts and so forth coming forward. But new facts are not going to make the slightest 
bit of difference if the person is not qualified by reason of the family relationship and the criteria set out in proposed 
section 38(1)(d). Why waste people’s time and energy coming up with new information and facts when they cannot 
overcome that problem? 
Hon SUE ELLERY: It is not about coming up with new facts; it is about recognising that requiring the victim, in 
front of the perpetrator, to acknowledge the history of the violent relationship puts that victim at risk again. That 
is the risk and that is why the provisions have been written in the way that they have. 
Hon MICHAEL MISCHIN: That does not make sense. The bill states under proposed section 38(3) — 

A surety approval officer must not ask an applicant questions that relate to a matter under subsection 
(1)(d) but rather should rely on any information that is reasonably available from the details of the offence, 
records or similar sources of information. 

The surety approval officer is getting all that information through hearsay and the like but cannot ask the surety 
applicant about it. The conclusion is made that the surety applicant is in the type of relationship that makes the 
applicant unqualified and that information has to be recorded but the surety applicant cannot be told. The surety 
applicant, not knowing the reason that they cannot be a surety could then try to strengthen the case for why the 
applicant should be a surety, even though the applicant can never overcome those problems. 
Hon SUE ELLERY: I am not sure whether I can explain it in another way. Even the acknowledgement of what 
has gone on already, with the victim and the perpetrator together, may well trigger some further violence against 
the victim. I understand the point the member is making, but the advice from people who have worked with victims 
of family and domestic violence for decades is that this is one of the ways that the system, up to this point, has 
placed victims in a position in which they feel that they have no choice and are being put at further risk. 
Clause put and passed. 
Clause 59 put and passed. 
Clause 60: Schedule 1 Part C clause 3F inserted — 
Hon NICK GOIRAN: Clause 60 seeks to insert clause 3F, “Bail in cases of family violence offence involving 
serial family violence offender”. I draw the minister’s attention in particular to proposed clause 3F(2) on page 48, 
line 4. What are some of the examples of which the government says will be exceptional reasons that the accused 
should not be kept in custody? 

Hon SUE ELLERY: This is the exceptional reasons test that already exists under clauses 3 and 3A of schedule 1 
of part C of the Bail Act. That deals with an accused murderer and persons accused of committing a serious offence 
while on bail for a serious offence, respectively. It is accepted by the courts that whether exceptional reasons exist 
turns entirely on the facts of the case. Nevertheless, exceptional reasons, by their nature, mean something out of 
the ordinary. The presumption in the case of a declared serial offender is plainly against granting bail. It is for an 
offender who has been assessed as being at high risk of reoffending, yet continues to show disregard for the law. 
Hon NICK GOIRAN: I ask the minister to look at proposed clause 3F(3)(b) on page 48, line 22. Has that provision 
been included in anticipation of people who are self-represented? 
Hon SUE ELLERY: It was not specifically designed for that purpose. I am advised that these arrangements are 
consistent with the existing provisions in the Bail Act. 
Hon NICK GOIRAN: Yes, but if the minister looks at the words there, she will see that it states — 

the accused failed adequately to present the case for bail on the occasion of that refusal. 
My question is: is that intended to capture circumstances in which the accused was self-represented?  
Hon SUE ELLERY: I am not able to get advice that it was specifically inserted for those purposes. It already 
exists in other areas of the Bail Act for other offences. I am not able to tell the member that it was specifically 
designed for that purpose. 
Hon NICK GOIRAN: Would a circumstance in which the accused was self-represented capture the circumstance 
set out at proposed clause 3F(3)(b)? 
Hon SUE ELLERY: I am advised that being self-represented would not, of itself, be automatically captured by 
proposed paragraph (b). It may be, but it is not automatic. 
Clause put and passed. 
Clauses 61 and 62 put and passed. 
Clause 64: Schedule 2 amended — 
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Hon SUE ELLERY: This is the provision that I referred to in my second reading reply. I move — 
Page 51, after line 15 — To insert — 

(2) In Schedule 2 item 2b delete the row relating to s. 61(1) and insert: 
s. 61(1)  Breach of a family violence restraining order 
s. 61(1A) Breach of a violence restraining order 

The Family Violence Legislation Reform (COVID-19 Response) Act amended section 61(1) of the Restraining Orders 
Act and introduced a new section 61(1A) to create separate offences for breach of a family violence restraining 
order and breach of a violence restraining order. An oversight resulted in schedule 2 of the Bail Act not being 
amended as required to accommodate the splitting of the offences. This amendment proposes that schedule 2 be 
amended to ensure that both the breach of a family violence restraining order and the breach of a violence restraining 
order continue to be included as serious offences. 
Amendment put and passed. 
Clause, as amended, put and passed. 
Clause 65 put and passed. 
Clause 66: Section 3 amended — 
Hon SUE ELLERY — by leave: I move — 

Page 52, lines 7 to 8 — To delete the lines. 
Page 52, lines 18 to 20 — To delete the lines. 

By way of explanation, the two amendments remove from the bill new definitions of “affidavit” and “Public Advocate” 
that were passed and came into operation under the COVID-19 response bill. 
Amendments put and passed. 
Clause, as amended, put and passed. 
Clause 67 put and passed. 
Clause 68: Section 5A amended — 
Hon NICK GOIRAN: At clause 68, the minister will see that we are looking to insert section 5A(2)(ha), which states — 

coercing, threatening, or causing physical abuse, emotional or psychological abuse or financial abuse, in 
connection with demanding or receiving dowry, whether before or after any marriage; 

Can the minister advise whether any other states or jurisdictions in Australia have captured dowry abuse and the 
practice of dowry in the same fashion? 

Hon SUE ELLERY: I am not able to answer that question. I do not have that information available to me. We 
canvassed that it arose out of the Senate inquiry into dowry. I am not able to give the member an answer about 
whether it exists in any other jurisdictions. 

Hon NICK GOIRAN: Does the member have any information at her disposal about the prevalence of the practice 
of dowry and dowry abuse in Western Australia? 

Hon SUE ELLERY: No, I do not. If it is an area that the honourable member is interested in, I can give him an 
undertaking that I will try to find out, but I do not have it available to me now. 

Hon NICK GOIRAN: I thank the minister. I will take up that offer. If it is available by the end of the winter 
recess or something like that, that would be helpful. 

Why was the decision taken to include dowry abuse only in the Restraining Orders Act 1997 and not to look at it 
as a standalone offence in the Criminal Code? 

Hon SUE ELLERY: I am advised that it was not contemplated. None of the stakeholders suggested introducing 
a separate dowry-related offence into the Criminal Code, but it was specifically suggested as an example of family 
violence with respect to how restraining order arrangements might be improved. I cannot take the answer any 
further than that. 

Hon NICK GOIRAN: That is interesting, because during the Senate inquiry into the practice of dowry and the 
incidence of dowry abuse in Australia, the Legal and Constitutional Affairs References Committee received 
a submission from White Ribbon Australia expressing its support for the criminalisation of dowry and the 
outlawing of dowry abuse. Nevertheless, the question was whether it had been considered and the minister has 
answered that. 
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In Western Australia, is any recourse available to someone who experiences reverse dowry abuse? 

Hon SUE ELLERY: The honourable member may be across information that we do not have. We do not understand 
what reverse dowry abuse is. 

Hon NICK GOIRAN: The Senate inquiry, into the matter that we discussed earlier, received evidence that 
numerous men within the Indian community had been falsely accused of dowry abuse by their former wives or 
were themselves victims of what is referred to as reverse dowry abuse, which has been defined as abuse along the 
following lines — 

Reverse dowry occurs when men rather than women are expected to pay their spouse’s family upon 
marriage. Demands for reverse dowry are increasing partly because of the endemic practice of female 
infanticide. Although sex-selective abortion is illegal in India, it is still commonly practiced due to the 
preference for sons. This had created a skewed sex ratio in the Indian population, where there is a surplus 
of men and a deficit of women in the ‘marriage market’. As a result, women and their families are 
sometimes in a position to demand money from their husbands upon marriage. 

That information was provided to the Senate inquiry into this matter and is the basis of my question. I take it—
potentially by way of interjection—that there is no information currently available to continue this dialogue 
productively in terms of the types of recourse that would be available in Western Australia? 

Hon Sue Ellery: Correct. If the honourable member will take the answer by interjection, in the same way that 
I indicated that I would see whether I could find any further information, I will also see whether there is anything 
on that available. 

Hon NICK GOIRAN: Thank you. 

Clause put and passed. 

Clause 69 put and passed. 

Clause 70: Section 8 amended — 
Hon NICK GOIRAN: Who is it intended will be prescribed as “a person of a class” under proposed section 8(2A)? 

Hon SUE ELLERY: During consultation on the bill, stakeholders submitted that there may be additional persons 
who ought not be permitted to explain or interpret orders, such as adult children. This regulation-making power 
enables a simpler method of excluding certain persons from explaining orders if the need arises in the future—
I will try not to use the word futureproof. Stakeholders will be consulted during the implementation of the bill with 
a view to determining whether there is a policy basis for any additional class of persons being excluded, but there 
is no specific class of persons contemplated right now. 

Clause put and passed. 
Clause 73: Part 2A Division 1AA inserted — 

Hon NICK GOIRAN: Can the minister give an example of an exceptional circumstance that would justify the 
variation or cancellation of the order as contemplated at proposed section 13A(8)? 

Hon SUE ELLERY: I am advised that exceptional circumstances will depend on the facts. The court will determine 
whether in all the circumstances the circumstances claimed by the person bound are exceptional and justify the 
variation or cancellation. It could include, for example, an application for a variation when the person protected 
has moved interstate or overseas and does not object to the making of a variation to permit the person to attend 
a certain place. 

Clause put and passed. 

Clause 74 put and passed. 

Clause 75: Section 14A inserted — 

Hon NICK GOIRAN: This clause deals with an explosives order. I remember Hon Jacqui Boydell raised this 
issue in her contribution to the second reading debate. Does the minister have any information whatsoever for the 
last calendar year on reported incidents of family and domestic violence that involved explosives? 

Hon SUE ELLERY: No, I am not able to, honourable member. 

Hon NICK GOIRAN: Proposed section 14A(3) states — 

A person who is subject to the operation of subsection (2) and who is lawfully in possession of explosives 
or an explosives licence immediately before the order is made under subsection (1) is not in breach of the 
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order if the person is in possession of the explosives or explosives licence during the period necessary to 
comply with the terms of the order. 

Why has it been deemed appropriate to include proposed section 14A(3)? 

Hon SUE ELLERY: I am advised that the provision is there for practical purposes, basically, to enable the explosives 
to be disposed of and taken away by whomever needs to take them away. The person needs an opportunity to comply 
with the order. 

Hon NICK GOIRAN: Proposed section 14A(2) refers to a person giving up possession of explosives “in a manner 
prescribed by the regulations”. What is the intended manner that will be prescribed? 

Hon SUE ELLERY: This is one of the provisions that will be in stage 3 of the implementation, honourable 
member, by January next year, to enable three agencies—the Western Australia Police Force; the dangerous goods 
office in the Department of Mines, Industry Regulation and Safety; and the Department of Justice—to work on the 
best way to draft those regulations to give effect to these provisions. It will be in the last tranche of the implementation. 

Clause put and passed. 

Clause 77: Section 16A amended — 

Hon NICK GOIRAN: This provision seems to refer to a final family violence restraining order being made 
against a person in prison. Is this a common occurrence? 

Hon SUE ELLERY: I do not have raw numbers here, but I am advised that it happens often enough for it to be 
an issue. 

Clause put and passed.  

Clause 81 put and passed. 

Clause 82: Section 30E amended — 

Hon NICK GOIRAN: The government has requested that we agree to delete “16 years” and substitute “18 years”. 
What advice formed the basis for this change? 

Hon SUE ELLERY: It was a Law Reform Commission recommendation. 

Hon NICK GOIRAN: Proposed section 30E(4A) in clause 82(2) states that an explanation cannot be provided 
by “a person of a class prescribed in the regulations”. Earlier the minister mentioned that certain stakeholders had 
indicated that certain people should not be able to provide an explanation. I think the minister gave the example 
that an adult child of a person may not be a suitable person to provide an explanation. Is it the same in this instance? 

Hon SUE ELLERY: Yes, it is. 

Clause put and passed. 

Clauses 83 to 86 put and passed. 
Clause 87: Part 4 Division 4 inserted — 
Hon NICK GOIRAN: Clause 87 begins on page 65 and it continues on the following pages 66 and 67. The 
particular provision that is of interest to me at this time under proposed division 4 is proposed section 44F(b). Does 
proposed section 44F(b) impinge a fundamental legislative scrutiny principle of being consistent with principles 
of natural justice and procedural fairness? 

Hon SUE ELLERY: I am advised that it does not prohibit cross examination. Similar provisions apply in the 
Family Court, so we say, no, it does not breach natural justice provisions. 

Clause put and passed. 

Clauses 88 to 91 put and passed. 
Clause 92: Part 5A inserted — 
Hon NICK GOIRAN: Clause 92 references an undertaking being unenforceable, particularly at proposed 
section 49D(6). Why is this an unenforceable undertaking? 

Hon SUE ELLERY: A range of research has demonstrated that mandating participation in those kind of programs 
does not necessarily lead to successful outcomes. It is there as an option as part of the conditions that might be 
agreed to when the party participates in a conference. That is the essence of it, that the research has demonstrated 
that mandating it does not necessarily lead to full participation or successful outcomes. 
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Clause put and passed. 
Clause 93: Section 55 amended — 
Hon NICK GOIRAN: Clause 93(3) states — 

… a person giving an explanation under subsection (5A) must not be a person of a class prescribed in the 
regulations. 

Can the minister confirm whether it is intended to prescribe any person of a class that is the same as what we 
discussed on the previous two occasions? 

Hon SUE ELLERY: Yes, I can. I move — 

Page 74, lines 15 to 17 — To delete the lines. 

This amendment removes a subclause that was inserted in relation to a substituted service that was inserted into 
the Family Violence Legislation Reform (COVID-19 Response) Bill. 

Amendment put and passed. 

Clause, as amended, put and passed. 
Clauses 97 to 99 put and passed. 

Clause 100: Section 63 amended — 
Hon SUE ELLERY: I move — 

Page 81, lines 9 to 22 — To delete the lines. 

Again, these provisions were incorporated into the COVID-19 response family violence bill. 

Amendment put and passed. 
Hon SUE ELLERY: I move — 

Page 81, line 27 to page 82, line 19 — To delete the lines. 

This is linked to the amendment we just passed. It is related to provisions that were inserted into the COVID-19 
version of the bill. 

Amendment put and passed. 

Clause, as amended, put and passed. 
Clauses 101 to 108 put and passed. 

Clause 109: Section 4 amended — 
Hon NICK GOIRAN: Clause 109 lists a number of definitions. Under the heading “family violence evidentiary 
document”, it lists the documents that can be provided and will be considered to be sufficient for evidentiary 
purposes for family violence matters. A range of matters are included, including Family Court injunctions. The 
very last of those, which is found at page 90, line 11, simply states — 

a prescribed person or class of persons; 

Who is it that the government intends to prescribe as a person or class of person who can provide what is referred 
to as a family violence report? 

Hon SUE ELLERY: I am not able to tell the member whether a prescribed person or class of persons is 
contemplated. This is exactly the same provision that was inserted into the Residential Tenancies Legislation 
Amendment (Family Violence) Bill provisions. I hate to use the expression “futureproof”, but that is the intention. 

Hon NICK GOIRAN: When I saw that provision, I thought of that legislation as well, and I recall there was a debate 
about this particular final category. What I am not sure about is whether it lasted the journey. It might have started 
in the bill that the minister referred to, but whether it was deleted by the house or not, I do not know, and I do not 
know whether the minister has the information readily available. Are we confident that this catch-all provision is 
definitely law at the moment?  

Hon SUE ELLERY: I am advised that proposed section 71AB of the Residential Tenancies Legislation Amendment 
(Family Violence) Bill 2018 was passed. 

Hon NICK GOIRAN: Has anyone been prescribed as a person or class of persons under that legislation? 

Hon SUE ELLERY: I would not have access to that information at the table. 
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Clause put and passed. 

Clause 110: Section 34 amended — 

Hon NICK GOIRAN: With the minister’s concurrence, I propose to ask questions here that really relate to clauses 110 
to 113 inclusive. This is the provision the minister might recall that I raised in my contribution to the second reading 
debate. It is about the capacity of an individual to indicate that they were not the driver of the relevant vehicle. My 
question is: if these provisions are to be used by an individual, will it trigger an obligation on the police to investigate? 

Hon SUE ELLERY: I canvassed this matter in my reply to the second reading debate. Under existing section 63A, 
a police officer is to investigate whether family violence has occurred if the officer reasonably suspects that it has 
occurred, which is a criminal offence, or has put the safety of the person at risk. These new provisions relating to road 
traffic infringements have been drafted to provide that a declaration does not give rise to a mandatory requirement 
for a police officer to carry out an investigation. However, an investigation may occur if the police officer thinks 
fit. I set out the reasons for that in my second reading reply. 

Hon NICK GOIRAN: Why would a police officer not think it was fit? They have received a statutory declaration 
from a person and the person has said, “I can’t give you the information as to who drove that motor vehicle. I can’t 
tell you, and the reason I can’t tell you is that I’m at risk of family violence.” They put that information into a statutory 
declaration and give it to the police officer. What would be the circumstances that would then trigger the police 
officer to think it was not appropriate to investigate? 

Hon SUE ELLERY: I responded to this precise question in my reply to the second reading debate. I understand 
how, at face value, this appears inconsistent and a no-brainer as to why the police officer would not, but we do not 
want a situation in which every single declaration is followed by police attendance at a victim’s residence. This 
could inadvertently expose the victim to increased risk of retribution, and that is why the provisions ensure that 
a declaration does not automatically give rise to an obligation to investigate. The police officer still has the discretion 
to initiate an investigation or not; it will depend on the circumstances. This is a deliberate policy position and, as 
I said, I responded to this in my second reading reply and I am now saying the same things to the member again. 

Hon NICK GOIRAN: I will not ask a question; I will just make an observation: I remain troubled by this provision. 
I remain troubled by what we are doing here. I understand that it is not the case at the moment; that is precisely 
why it is being included in this provision. We are saying to Western Australians, “If you can put in a statutory 
declaration that you are concerned that you are subject to family violence and that you are at risk of family violence, 
you don’t have to identify who the driver of the vehicle was. You don’t have to do that. You have to indicate that 
you were not the driver and in your statutory declaration, you have to say that you do not wish to disclose who the 
other person was because you fear family violence.” I make no bones about it: if that is the case for that person, 
they are obviously under immense duress. To be brought into a situation in which they cannot disclose who was 
driving a motor vehicle out of such heightened fear that they will be subjected to family violence clearly indicates 
that they are under massive duress. We have there a situation in which the police are informed of this information, 
yet the government wants us to agree to a provision that expressly says that it does not give rise to a requirement 
to investigate. I think it should be the exact opposite; I think they absolutely should investigate the matter. In the 
minister’s earlier explanation, she said, “We don’t want to do that as a policy matter; we, the McGowan government, 
have decided we don’t want to do this as a policy matter.” The reason the government does not want to do that is 
that it is concerned that if the police officer turns up, it might increase the risk. Does that not tell us that there is 
a huge problem in the household and that the police absolutely need to intervene? I remain troubled by this provision. 
I am happy to support the government’s desire to allow a person under this sort of duress to be able to not provide 
information on who was driving, but I cannot agree with the second part, which expressly gives licence to police 
officers not to investigate. I remain troubled by that; I think it is wrong as a matter of policy. I will be so frank as 
to say that we are saying to the police, “It’s okay at your discretion, police officer, to be a bystander. You’ve received 
a statutory declaration from a person who says that they are at heightened risk of family violence, but it’s okay for 
you, police officer, at your discretion not to investigate. You can be a bystander in this matter.” I think that sends all 
the wrong messages about family and domestic violence—the very messages that we supposedly are collectively 
trying to change. I think we are doing the wrong thing at this point. 

Clause put and passed. 

Clauses 111 to 114 put and passed. 

Clause 115: Section 68A inserted — 
Hon NICK GOIRAN: It will delight the minister and no doubt others to note that this is my final question on the 
bill. In clause 115, there is reference to proposed section 68A(2)(b). What are the requirements intended to be 
prescribed by regulations? 
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Hon SUE ELLERY: This is another one of those matters that will be worked out between the three-agency 
working party that I referred to earlier. It is part of the third tranche of implementation, to take effect by January. 

Clause put and passed. 

Clause 116 put and passed. 

Clause 117: Sections 37 to 39G inserted — 
Hon MICHAEL MISCHIN: Clause 117 will introduce proposed sections 37 to 39G — 

Hon Sue Ellery: Can I just interrupt you for a moment? I need to swap advisers. Can we continue while that is 
happening? 

The DEPUTY CHAIR (Hon Martin Aldridge): No; we will just pause while the advisers swap, if that is all right.  

Hon MICHAEL MISCHIN: Clause 117 will introduce sections 37 through to 39G into the Evidence Act 1906. 
These provisions deal with the issue of family violence and the sort of evidence that can be led. They include 
prescribing that a judge overseeing a trial in which there is a factual connection between alleged family violence 
and the matters in issue at the trial and, indeed, if self-defence is raised, may be requested to give directions. Of 
course, the issue of self-defence could be in the context of the accused saying that they had to assault, attack, wound, 
stab or shoot another person to defend themselves against a history of family violence or incidents of family violence 
in the past, or, indeed, they have killed a person and are using family violence as a defence, justification or excuse 
for that homicide. Part of the function of a trial judge is to conduct a fair trial. In fact, that is the primary reason to 
have a judge—to adjudicate over the proceedings and ensure that the trial is balanced; the evidence that is being 
led is relevant and admissible to the matters in issue in the trial; and, when there is a jury, to assist the jury to 
understand the relevant law and how it all fits together, so that the jury can perform its function, which is to decide 
whether the case is made out and whether the elements of the offence have been established or there is a reasonable 
doubt about any of the elements that have to be proved. Part of a judge’s function, of course, is to give some direction 
or warnings to the jury, as necessary, about how they might see or use the evidence, the limitations of the evidence 
and the like. They do this at an appropriate stage of the trial so that the trial can flow smoothly and each side, the 
prosecution and defence, can put their case in the best way. A judge is not to show bias against one side or the 
other. However, what we have in proposed sections 39C and 39D is a little different from that and will take it out 
of the ordinary situation of a judge making such directions as may be necessary and appropriate, to a situation in 
which they can be told to make certain directions and when to make those directions. I draw members’ attention 
to proposed section 39C(2), which states — 

The trial judge must give the jury a requested direction on family violence, including all or specified parts 
of section 39F — 

That consists of several pages of material — 

if so requested, unless there are good reasons for not doing so. 

It will not be a case of the judge being required to give a requested direction if there is a good reason to do so in the 
judge’s estimation; he or she will be required to do it unless the judge can figure out a good reason not to. That seems 
likely to distort the process of a trial and bias it in one direction. Furthermore, under proposed section 39C(4) — 

The trial judge — 

(a) must give the direction as soon as practicable after the request is made … 

Presumably, this could be partway through the prosecutor’s opening address outlining the case, interrupting 
a vulnerable witness halfway through giving evidence, or after the case has been closed for one side or the other. 
It could also presumably be after the judge has already given a suitable direction on the issues. What is more, 
a direction could be requested on more than one occasion. The same sort of principle is reflected in proposed 
section 39D. I would like to know why the confidence we repose in a trial judge to ensure a fair trial between the 
parties is being distorted in favour of giving directions on an issue such as this, even if the judge does not think it 
is a good idea or unless the judge can come up with a good reason not to. I again make the contrast between this 
provision and the very wideranging provision that is proposed for the offence of persistent family violence, which is 
said to be modelled on section 321A of the Criminal Code, which deals with persistent child sexual offences. Child 
witnesses do not have the benefit of all these directions. The prosecution in those cases cannot say, “Judge, I want 
you to tell the jury about how children might have poor recollection and might not be able to do this, that or the 
other, or might be under pressure or for whom time has passed, and to look at their evidence more favourably.” 
Why is it that the appropriate trial process—the discretion that the government keeps saying is so important for 
judges—is being taken out of judges’ hands and imposed as a matter of law under this legislation? 

Hon SUE ELLERY: I specifically responded to this issue in my reply to the second reading debate. 
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Several members interjected. 

The DEPUTY CHAIR: Order, members! The Leader of the House has just risen to her feet to give a reply. 

Hon SUE ELLERY: The provisions have an educative or informative function about family violence. The purpose 
of enacting them is to ensure that a jury is as fully informed as possible about family violence so that it can 
discharge its duty to determine its verdict. In circumstances in which an accused is unrepresented or counsel does 
not request a direction and the judge determines that the interests of justice require directions to be made to the jury, 
the judge will have the discretion to make the necessary directions. Regarding the risk of bias, the use of outdated 
understandings of intimate partner violence within the legal system automatically renders the use of defensive force 
against an abusive partner unreasonable. Despite attempts to reform self-defence laws, in practice, self-defence is 
not easily raised as a defence by women who kill abusive partners. The honourable member asked me in his 
contribution to the second reading debate to explain the government’s rationale to oblige a judge to make directions. 
I did that in my second reading reply and I have done it again now. The honourable member raised the issue of 
children. That is already covered in section 36BE, “Expert evidence of child behaviour”, of the Evidence Act. 

Hon MICHAEL MISCHIN: I thank the Leader of the House for reminding me that she had already told me the 
same thing in her reply to the second reading debate and for repeating the policy of the bill and what it aims to 
achieve. I get back to it: the fact that the courts have not understood the dynamics of family violence in the past is 
now being used as a justification to require judges to direct juries in a particular way in order to give emphasis to 
allegations of family violence as an excuse for behaviour. Is that what we are saying? 

Hon SUE ELLERY: I do not accept the honourable member’s characterisation. This is deliberately and quite openly 
an effort to address the bias that has existed in the court for decades against victims of domestic violence, who 
have been predominantly women. 

Hon MICHAEL MISCHIN: Whether it is open and unashamed and the like, nevertheless, is the minister saying that 
because of what has happened in the past, we need to ensure that there is a bias the other way and that a judge will be 
required to address certain things, unless the judge can think of a good reason not to? Is the government planning any 
similar requirements in the case of child witnesses, child sex offences or any other offences for judges to direct juries 
in favour of certain evidence and to explain certain evidence, unless they can think of a good reason not to? 

Hon SUE ELLERY: I do not necessarily accept the characterisation that the honourable member couches in his 
question. I am the Leader of the House representing the Attorney General, so I cannot give the member an answer 
about what is proposed in the future. I can undertake to ask him and provide the member with an answer in due 
course, but I do not know. 

Clause put and passed. 

Clause 118 put and passed. 

Title put and passed. 

Report 

Bill reported, with amendments, and, by leave, the report adopted. 

As to Third Reading — Standing Orders Suspension — Motion 

On motion without notice by Hon Sue Ellery (Leader of the House), resolved with an absolute majority — 

That so much of standing orders be suspended so as to enable the bill to be read a third time forthwith. 

Third Reading 

Bill read a third time, on motion by Hon Sue Ellery (Leader of the House), and returned to the Assembly with 
amendments. 
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